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Sharaf al-Nawawi, who is regarded as the chief contributor 
to the legal tradition known as the Shafi‘l madhhab in 
traditional Muslim sources, named after Muhammad b. 
Idris al-Shafi‘l (d. 204/820), the supposed founder of the 
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monarchic civilizations. Al-Nawawi’s place in the long-term 
formation of the madhhab is significant for many reasons 
but for one in particular: his efforts in reconciling the two 
major interpretive communities among the Shafi‘ites, that 
is, the tarigas of the Iragians and Khurasanians. This book 
revisits the history of the Shafi‘l school in the pre-Nawawic 
era and explores its later development in the post-Nawawic 
period. 

Presenting a comprehensive picture of the structure of 
authority in Islamic law, specifically within the Shafi‘ite 
legal tradition, this book is an essential resource for 
students and scholars of Islamic Studies, History and Law. 
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Preface 


The present book examines the legacy and contribution of 
Yahya b. Sharaf Muhyi al-Din al-Nawawi (d. 631-76/1233- 
77), who attained a reputation in Muslim jurisprudence as 
the mainstay of the doctrines of the Shafi‘l school of law. 
This status was constructed during a time in which the 
Muslim community needed to anchor legal authority in an 
eponymous figure given that the ruling powers did not 
produce or promulgate law. Eschewing _ intellectual 
idealism, pragmatic considerations demanded certain 
measures that were in keeping with day-to-day legal reality, 
that is, structured authority and a sense of determinacy in 
law. Al-Nawawi’s juristic legacy suited these requirements 
and in fact served well those Muslims who had chosen to 
settle ultimate legal authority on al-Shafi'l, the supposed 
founder of the school of law named after him. 

As demonstrated in his major, substantive legal works, al- 
Nawawi1 effectively reduced the inherent plurality of 
method of interpretation (tariqa) among members of the 
community of the Iraqian and Khurasanian jurists, a 
situation that had often prevented jurists from discovering 
the authoritative solution to a given case. Al-Nawawi’s 
achievement was to investigate the existing doctrine of the 
school and extract from them a set of canonical doctrines 
as followed by the Shafi‘l school of law. This selection of 
canonical doctrine in turn became the primary set of rules 
by which jurists were enabled to discover authoritative 
legal solutions to cases, and at the same time provided a 
road map for further development of legal doctrine under 
the skillful guidance of later jurists. Furthermore, in 
addition to providing later jurists with a greater sense of 


certainty, al-Nawawi’s juristic project also sought to 
vindicate the Shafi‘l schools of law as the most faithful to 
the legal tradition of the Prophet. By virtue of these 
practical innovations, al-Nawawi became an extended axis 
of authority, who managed to reconnect later Shafi‘ite 
jurists with the authority of al-Shafil and to promote a 
shared loyalty to the school of law. 
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Diacritics have been retained in Arabic names and other 
non-English terms, as well as in titles of scholarly works. 
The transliteration system follows that of the International 
Journal of Middle East Studies (IJMES) as specified in the 
journal. Notes and list of references follow the sixteenth 
edition of The Chicago Manual of Style. Quranic 
translations are based on ‘Abdullah Yusuf ‘Ali’s The 
Meaning of the Holy Qur’an (Beltsville, MD: Amana 
Publications, 1999). 


Introduction 


General statement of the problem 


The present book focuses on the figure of Yahya b. Sharaf 
al-Nawawi (d. 676/1277), who in traditional Muslim sources 
is regarded as an influential Shafi‘ite scholar and author of 
numerous and lengthy works ranging in topic from hadith, 
to theology, biography, and jurisprudence. His literary 
achievement in the latter discipline was_ particularly 
significant, and led to his being recognized as the chief 
contributor to the later development of the Shafi‘l school’s 
doctrines. For example, in al-Dhahabi’s Tadhkirat al-Huffaz, 
al-Nawawi was considered as having been conferred the 
leadership of the madhhab.' In other biographical 
dictionaries, he was also regarded as the one who had 
completely refined, regulated and organized the doctrines 
of the madhhab.* Furthermore, among later Shafi‘ite jurists 
who lived during and after the medieval period, al-Nawawi 
was considered as the common reference, as the one who 
had, as it were, the final say on which legal doctrine was 
authoritative in the madhhab. Given the juristic authority of 
al-Nawawi, the community of later Shafi‘ite jurists felt as 
though they were no longer required to scrutinize the 
earlier literature of the school, since the authoritative 
doctrine of al-Nawawi was considered sufficient to their 
needs. Hence, for them, al-Nawawi’s works represented the 
canonical doctrines of the Shafi‘'l school of law. 

The degree of later Shafi‘ite jurists’s reliance on al- 
Nawawl’s juristic authority is best characterized in Zayn al- 
Din al-Malibari’s popular didactic work, Fath al-Mu‘in bi- 


Sharh Qurrat al-‘Ayn, in which al-Nawawi’s legal authority 
was described as representing the voice of the madhhab. 
“The established opinion in the Shafi‘l madhhab_ for 
adjudication and fatwa,” according to al-Malibari, “is 
whatever is agreed upon by the two teachers [i.e. al- 
Nawawi and al-Rafi‘1], then priority is given to al-Nawawi’s 
opinion.”? Here al-Nawawi’s works were assumed to have 
been considered the choice of the community of Shafi‘ite 
jurists for day-to-day legal practice and that judges and 
muftis, especially those whose legal knowledge is limited to 
weighing opinions in the school’s corpus juris, should not 
fail to consult al-Nawawi’s works. In this case, al-Nawawi’s 
authority was also understood to have effectively 
functioned as the measure of certainty amid numerous 
legal opinions, often contradictory, in the entire school’s 
tradition. His writings in jurisprudence were synthetic in 
nature. He reviewed the school’s earlier literature and 
refined and reconciled any opinions that he considered to 
have departed from the madhhab. He then progressively 
formulated the school’s canonical doctrine and _ finally 
vindicated and defended the _ school’s’ hermeneutic 
principles. Hence, unless a jurist or mufti is capable of 
deriving law independently from the scriptures, or being a 
mujtahid himself, he was advised to follow legal opinions 
that are deemed preponderant by al-Nawawl. 

This book shall decipher how al-Nawawi came to acquire 
such an important status in the history of the Shafi‘l school 
of law. It also aims to understand why or upon what 
justification later Shafi‘ite jurists obeyed al-Nawaw1’s legal 
authority. The answer to these questions leads us beyond 
an analysis of al-Nawawi’s juristic career and his status in 
the history of the madhhab. It would demand revisiting the 
history of the Shafi‘l school in the pre-Nawawic era and 
analyzing the development of the madhhab in the entire 
post-Nawawic period. One would have to treat themes 


familiar to specialists in the field such as the formation and 
evolution of the Islamic schools of law, the rationalization of 
authority construction, and the perennial debate over the 
issue of ijtihad and taqlid. Hence, even though this book 
appears to focus on intellectual history of al-Nawawi, it 
must inevitably account for Islamic legal history from the 
early formative period up to al-Nawawi’s era. Al-Nawawl’s 
place in the long-term formation of the madhhab is 
significant for many reasons but for one in particular: his 
effort in reconciling the two major _ interpretive 
communities among the Shafi‘ites, that is, the tariqas of the 
Iragians and Khurasanians. 

Besides examining al-Nawawi’s place in the wider history 
of the Shafi‘'l school, a great deal of this book shall 
concentrate on al-Nawawi’s own intellectual formation, 
from his early career as a scholar and author-jurist to the 
period of the reception of his works and the routinization or 
stabilization of his legacy. This procedure reflects what 
Biblical scholar James Sanders has characterized as the 
“period of intense canonical process” in his study of 
authoritative texts in the believing communities.* During 
the course of this period of reception, al-Nawawi’s image as 
an ordinary jurist and hadith scholar evolved into that of an 
authority representing nothing less than the doctrine of the 
Shafi‘l madhhab. He did not enjoy this reputation during 
his lifetime, but his writings did earn him a certain early 
measure of respect within the school. This, as I will show, 
was essential to the growth of his image and legacy. His 
intellectual capacity as a jurist and hadith scholar, with 
which he scrupulously evaluated and rearranged the 
school’s doctrine in his own works, later made him popular 
among Shafi‘ite jurists. In other words, al-Nawawi became 
subject to a project of authority construction in the later 
development of the Shafi‘l school of law. The reason behind 
this construction was practical, that is, structuring legal 


disposition, since Muslims continued to rely on the 
authority of the madhhab. The significant of al-Nawawi in 
this case is that he was the one who effectively connected 
later jurists to the authority of the eponym of the school 
and formulated the doctrinal legacy of madhhab to be more 
applicable to the changing condition of Muslim community. 


Situating al-Nawawi in the chronology of the 
Shafi‘1 school of law 


Understanding the phenomenon of the madhhab in the 
Islamic legal tradition requires a clear assessment of the 
chronology of events in its evolution—a pattern that is 
consistent for each of the madhhabs.° Just as a thing 
considered as law is not fixed from God, but one that must 
be discovered and elaborated from the Quran and the 
hadith of the Prophet, the madhhab which literally means a 
“way” to reach that supposed law of God, is also not 
something ready-made. The madhhab is the product of the 
arduous efforts of the generations of jurists who have 
navigated Muslim society to be as close as possible to 
God’s ordinance. This juristic endeavor was elusive and has 
been developed through a long process extending for a 
period of no less than four centuries. Due to the intricate 
nature of the aspects of the madhhab, exerting the 
chronology of its development is essential to the 
understanding of the operation of madhhab in the Islamic 
legal tradition. 

Most scholars agree that the conflict between the 
traditionalists and the rationalists has had a profound 
impact on the development of Islamic legal theory, a 
synthesis of which eventually led to the establishment of 
the four schools of law in Sunni Islam. However, scholars 
differ as to the basic chronology and the details of the 
conceptual categories in explaining the reality of madhhab. 
In this case, Joseph Schacht’s basic chronology—according 


to which local variations of a common ancient doctrine 
evolved, first into distinctive regional schools and then into 
eponymous madhhab which bore the names of prominent 
scholars in particular regional centers—has become 
paradigmatic in examining the subject. We find, for 
example, George Makdisi in his Rise of Colleges affirming 
the Schachtian chronology of madhhab formation from 
regional to personal schools of law.° However, Makdisi’s 
concern was on the proliferation of traditionalism in Islamic 
institutions of learning and did not examine the process of 
the personalization of regional legal schools. 

Later, Christopher Melchert’ reaffirmed Schacht’s 
chronology and elaborated on the shift by focusing on the 
“literary activity” of prominent individual Muslims who 
resided in such places as Kufa, Basra, or the Hijaz.’ From 
this activity, the commentary of prominent individuals 
whose names became associated with their legal doctrine 
began to emerge at the hands of persons such as Ibn Surayj 
of the Shafi‘ites, al-Karkhi of the Hanafites, and Abu Bakr 
al-Khallal of the Hanbalites.® It was these scholars who 
elevated the founding fathers and used their names as 
eponyms for specific schools of law. Melchert also noted 
that the personalization occurred in response to the 
challenge of traditionalism which was marked by al- 
Shafi‘l’s preference for the Prophetic hadith rather than the 
reports of the Companions. The name of the eponym meant 
a guarantee of orthodoxy and authority.? 

Other scholars, however, did not subscribe to the famous 
shift “from regional to personal schools of law.” Nurit 
Tsafrir who focused on the biographical materials of the 
Hanafites discovered that the reality of madhhab was more 
complex than the issue of geographical personalization. 
She confirmed the transmission of legal material on the 
authority of prominent individuals such as Abu Yusuf, 
Muhammad al-Shaybani, and Zufar. However, this regional 


transmission was not the exclusive domain of those who 
were later identified as Hanafites. The semi-Hanafites, that 
is those who were known in the sources as traditionalists, 
also contributed to the personalization of the authority of 
legal schools.!° In a more skeptical tone, Nimrod Hurvitz 
proposed that the shift from regional to personal schools 
may not have happened because “there is little that 
substantiates the existence of regional madhahib in the 
first place.”!! For Hurvitz, the so-called regional schools 
did not have the unifying factors that could identify them as 
madhhab. The major factor in the establishment of 
madhhab as personal school, on the contrary, was the circle 
of master and his disciples from which the intellectual 
activity of Muslims to elaborate juristic concepts and 
authority took place.!2 

Wael Hallag, who studied the same issue, goes even 
further in his denial of the existence of regional and 
personal schools. For him, the notion of personal school did 
not exist because the leading jurist did not always 
command total loyalty from his followers.!* If one insists on 
using the term, it should be meant only as the middle stage 
between the formation of the scholarly circle and the final 
emergence of a doctrinal school. He also added that the 
notion of a doctrinal school is more convincing than a 
personal school because madhhab after all is about 
collective doctrines, not just an opinion of a single jurist. 
Therefore, if one is to speak about loyalty, such is given to 
juristic traditions that encapsulated a doctrinal school, 
rather than to personal figures. !4 

In his recent publication The Canonization of Islamic Law 
(2013), Ahmed El Shamsy suggested that the Shafi‘l school 
of law was established much earlier in the third/ninth 
century and that it had both personal and doctrinal 
Characteristics as suggested by Schacht and Hallag 
respectively. Following this thesis, al-Shafi‘l’s paradigm 


subsequently generated a distinctive framework for further 
legal elaboration; being the first by his immediate students 
such as al-Buwayti (d. 231/846) and al-Muzani (d. 264/877- 
78), and then, by their successors who all shared loyalty to 
al-Shafi‘l’s hermeneutic model.!° 

Besides chronology, scholars also disagreed on the 
material of the institutionalization of madhhab. Makdisi, for 
example, looking at the Hanbali school, insisted that legal 
knowledge was not the issue in the formation of madhhab. 
Rather, the traditionalist theological stance taken by 
Ahmad b. Hanbal against the Mu'‘tazilite rationalism was 
main issue.!© This theory was slightly revised by Nimrod 
Hurvitz who proposed that Hanbalism grew not as the 
result of the Mihna, but as the result of certain moral 
standards that were upheld by Ibn Hanbal.!” 

In the previous pages, we noted that Christopher 
Melchert underlined the “literary activity” of Muslims who 
focused on the transmission of the teaching of prominent 
jurists which eventually elevated them as the founding 
fathers of legal schools. Quite similar to Melchert, Daphna 
Ephrat found that the main factor that influenced the 
infrastructure of madhhab was traditional legal learning 
which focused on the renowned mudarris. Madrasa as a 
formally organized institution did not influence the 
madhhab, but only nourished and_ reasserted’ the 
relationship between teacher and_ student in an 
institutionalized manner.!® 

Wael Hallag, however, played down the idea that the 
transmission of legal knowledge influenced the 
infrastructure of madhhab. For him, the main point was the 
building of doctrine and the construction of authority, 
which included the act of attribution and the disassociation 
of certain figures from their predecessors so as to make 
them the “founder” of schools. Hence, according to this 
thesis, Abu Hanifa, Malik, al-Shafi‘l, and Ahmad b. Hanbal 


were recognized in traditional Muslim sources as founders 
of the Hanai, Maliki, Shafi‘l, and Hanbali schools not only 
because they were jurists of outstanding calibre, but also 
because they were constructed by their followers to be 
so.!9 This attribution had a practical function in that it 
accommodated the need of the growing Muslim community 
to anchor law in certain authority, since in Islamic society, 
the ruling powers did not produce or promulgate law, as 
was the case in other, monarchic civilizations.2° Legal 
authority, therefore, had to be placed in individuals, such as 
those eponyms of the schools of law. 

In this book, I aim to show that the same authority was 
extended to later jurists who lived during the _ post- 
formative period, such as al-Nawawi, and for the same 
reasons, that is, in order to structure and stabilize legal 
dispositions in the Muslim community. The active link 
between al-Nawawi’s authority and that of the eponym of 
the school depended on the instrumental nature of the 
former in perpetuating the juristic influence of the latter. 
Applying Bernard Weiss’s categorizations of “absolute 
authority” and “relative authority,” we may classify al- 
Nawawi's authority as relative and mediated through the 
declaration of the absolute mujtahid—that is, the eponym of 
the school. Absolute authority—or what the mujtahid is 
subject to—according to Weiss, resides in the scriptural 
texts. Relative authority, on the contrary, relies on the 
mujtahid’s interpretation of the texts, and hence, is 
decentered, multiple, and inconstant.*! Regardless of the 
difference, however, making explicit the doctrines of both 
types of authority was essential to providing stable and 
predictable rules for the madhhab. Therefore, it is neither 
the intrinsic teachings of remarkable individuals such as al- 
Nawawi, nor the intellectual achievements or moral 
standards of eponymous figures such as al-Shafi‘l that 
constitute the primary concern here, but rather the 


pragmatic considerations of later Shafi‘ite jurists in 
establishing a sense of determinacy in law. Al-Nawawi’s 
juristic legacy, his understanding of the school’s principles 
and his solutions to problems facing the nascent Muslim 
community suited the requirements of those faced with the 
task of structuring such legal dispositions. 


Existing studies on al-Nawawi 


In popular narratives of Muslim traditions and biographical 
dictionaries written by later Shafi‘ite jurists, few are 
assigned such high esteem as al-Nawawi. Despite this 
common admiration, both Muslim and Western scholars 
have not fully explored al-Nawawi’s achievement as an 
author-jurist.22 Ahmad ‘Abd al-‘Aziz al-Haddad, who wrote 
a thesis on al-Nawawi for Umm al-Qura University in 
Mecca, discusses al-Nawawi’s intellectual achievement at 
length. His focus, however, is limited to al-Nawawi’s 
influence in the field of hadith.2° Affaf Khogali-Wahbi and 
Abdullah al-Zouebi, two others who dedicated their 
doctoral dissertations to the study of al-Nawawi, likewise 
limit their work, respectively, to research on _ his 
contribution as a hadith scholar and his terminology in his 
commentary on al-Shirazi’s al-Tanbih.** W. Heffening, in his 
entry on al-Nawawi in the Encyclopaedia of Islam, only 
refers to his importance as a jurist in one paragraph.?° 
Ignaz Goldziher makes clear the importance of al-Nawawi’s 
works in his study of the Zahiri school of law. However, as 
the title of his book indicates, his purpose was to study the 
Zahiris’ doctrine and history, not those of al-Nawawi and 
the Shafi‘l school of law.?° 

Some recognition did come in the early twentieth 
century, when al-Nawawi became the subject of an 
extensive debate between two- prominent Dutch 
Orientalists, C. Snouck Hurgronje and L. W. C. van den 
Berg. The latter had translated Nawawi’s Minhgqj al-Talibin 


into French and wished to see it used as a manual for the 
courts in the Netherlands Indies.2” However, neither the 
translation nor the debate that followed have added much 
to our understanding of al-Nawawi’s role in the long-term 
development of the madhhab. The focus of the debate was 
simply to measure to what extent al-Nawawi’s work could 
be used as a code of law by the colonial administration. 

Sami Zubaida mentions al-Nawawi and his work Minhaj 
al-Talibin in his Law and Power in the Islamic World (2003). 
However, apart from his broad description of the legal 
work, his account of the subject does little more than 
provide an example of a juristic text from the past.?® 
Similarly, R. Kevin Jaques, in his recent study of the 
Tabagqat al-Shafi‘iyya of Ibn Qadi Shuhba, refers to al- 
Nawawi and his legal works. He describes al-Nawawi as 
one of the most authoritative jurists in the transmission of 
legal diversity among the Shafi‘ites, whose internal critique 
of the legal tradition was instrumental in understanding the 
crisis of authority and the perceived decline of Islamic 
jurisprudence during the Circasian Mamluk Period (1382- 
1517).22 Looking at his impact in a different field, Frederick 
M. Denny excerpts al-Nawawi’s Tibyan fi adab hamalat al- 
Qur’an (Exposition of the Code of Behaviour for Those Who 
Bear the Qur’an) in attempting to show the significance of 
his work on etiquette for believers.°° Despite addressing al- 
Nawawi as an influential author, however, none of these 
authors pay specific attention to the reception of al- 
Nawawis work or his juristic legacy in the Muslim 
community. 

More’ substantial work on_ al-Nawawi’s _ juristic 
achievements has been offered by Norman Calder and Wael 
Hallag. Calder has explicated one section of al-Nawawi’s 
Majmu‘ dealing with the issue of ifta’, which is a significant 
contribution in that not only does it reassert the complexity 
of the debate pertaining to the issue of ijtihad and taqlid, 


but it also reveals one essential characteristic of juristic 
activities during this period, which was loyalty to the 
madhhab. This loyalty was reflected in al-Nawawi’s 
hermeneutical venture to explain, evaluate, harmonize, and 
adapt the doctrines in the light of changes in time and 
society.°! 

Likewise, Wael Hallag, in his Authority, Continuity, and 
Change in Islamic Law, frequently points to al-Nawawi’s 
juristic creativity in his larger project to unravel the 
structure of authority in Islamic law.°* His most important 
finding lies in explaining al-Nawawi’s elaboration of the 
activity of jurists in defending the madhhab, one that was 
overlooked by Calder. On the surface, as Hallag has pointed 
out, one may assume that the defense of the madhhab 
consisted of merely reproducing and rationalizing the 
authoritative doctrines, which does imply loyalty. However, 
on a substantive level, the main goal in upholding the 
madhhab was the defense of methodology and 
hermeneutics, which in turn accommodated the possibility 
of holding different legal opinions and justified the need for 
legal change.°* 

As much as Calder’s and Hallaq’s works are important in 
explaining al-Nawawi’s contribution to the madhhab, 
neither author had the space to give much attention to his 
overall juristic achievements, allowing contemporary 
readers to locate al-Nawawi in the wider history of the 
Shafi‘l school of law. A full-scale study of al-Nawawi’s 
juristic career in terms of the school itself is still necessary 
in order to add to our understanding of the development of 
the Shafi‘l madhhab. 


Method of approach and plan of this study 


This study will reveal novel aspects of al-Nawawi’s career, 
whose juristic contribution was highly regarded in the long- 
term development of the Shafi‘l school of law. Al-Nawawi, 


to be sure, was neither the only person who strove for 
scholarly consistency nor the most authoritative jurist in 
the later period of the Shafi‘ite legal tradition. However, my 
reading of biographical dictionaries and legal literature 
produced from the eighth/fourteenth century onwards led 
me to acknowledge al-Nawawi’s distinct approach when 
compared to other jurists in light of his efforts at 
organizing and canonizing the doctrine of the madhhab. 
The madhhab I conceptualize here is not only a mere 
institution vaguely resembling a guild of jurists, but also a 
form of cumulative doctrine, centered around the figure of 
Muhammad b. Idris al-Shafil (d. 204/820), who is 
traditionally regarded as the genuine founder of the Shafi‘l 
school, having a specific mode of permutation, neither a 
stagnant one, nor was it fully established during the 
“formative period” as early scholarship had assumed. 

The primary sources of this dissertation project are of 
two types. The first is the vast world of biographical 
dictionaries, including al-Nawawi’s own work, Tahdhib al- 
Asma’ Wa-l-Lughat,°* which falls into this category. 
Information I gained from this type of source is significant 
to understanding two phases in the perception of the 
history of the Shafi‘l school of law: the Shafi‘ite legal 
tradition prior to al-Nawawi and as seen through his eyes, 
and the period after him, in which we see how later 
Shafi‘ite jurists viewed al-Nawawi and _ his_ juristic 
accomplishments. Problems of idealization of the past and 
personal glorification for whatever moral purposes or 
pedagogy are inevitable, as both phases were recorded 
post eventum. However, for the time being there is no other 
source that can match the richness of the biographical 
dictionaries for anyone dealing with this subject. 

The second category of sources includes legal literature 
of both usul and furu‘ works. Usul works offer rules on how 
to derive law from the scriptures and on how to deal with 


conflicting legal evidence, whereas furu‘ works contain 
substantive opinions that are considered God’s law. The 
importance of these sources for the study of the madhhab 
is that they reflect the operation of Islamic law, its 
theoretical elaboration, and its projection of authority. 

I shall limit the discussion here to al-Nawawi’s al-Majmu‘ 
Sharh al-Muhadhdhab,*° Rawdat al-Talibin,°© and Minhdj 
al-Talibin?’ and use additional texts from other Shafi‘ite 
jurists only in order to understand the former. Although I 
do not take what these two types of sources have to say for 
granted, I do want that the materials to speak for 
themselves; I do not intend to allow my view of the past to 
validate or invalidate what these authors had to transmit, 
much less to predetermine the results of this project.°® 
Hence, based on the sources I selected and what I present 
here as the author, I am aware that the analysis in this 
dissertation has its own limits. 

As for the plan of this study, I shall begin with the 
presentation of al-Nawawi’s curriculum vitae in Chapter 1. 
This discussion includes an account of his early 
background, his teachers, his career and his relevant 
works, including his theological inclination in the perennial 
debate between rationalism and traditionalism. Material on 
al-Nawawi’s life and works is derived from biographical 
dictionaries that are available in print. The image of al- 
Nawawi as presented in these biographical records, 
however, has undergone some filtering, being apparently 
structured to highlight al-Nawawi’s virtues, intellectual 
powers, and juristic reputation. Information that is 
irrelevant to those values, consequently, was keep to a 
minimum. In line with biographers’ purpose to mark al- 
Nawawi'’s achievements, his theological inclination was 
also structured to transmit the biographers’ message about 
the dominant orthodoxy at the time, that is, Ash‘arism. 
Hence, the legal school that is transmitted in al-Nawawi’s 


writings is thought to reflect legal tradition of the Sunnite 
orthodoxy. 

Chapter 2 will examine the reception and legacy of al- 
Nawawi among later Shafi‘ite jurists. My chief concern 
here will be to show that al-Nawawi’s scholarly and juristic 
excellence was not immediately developed for some time 
after his death. In a hierarchy of juristic authority 
developed by later generations of jurists after al-Nawawl, 
he was only placed at the bottom of the hierarchy, meaning 
that al-Nawawi was by no means considered a leading 
authority among Shafi‘ite jurists. However, following the 
spread of his legal works, al-Nawawi’s posthumous image 
began to rise significantly as the one whose juristic works 
symbolized the authority of the madhhab. The significance 
of al-Nawawi for later generations of Shafi‘ite jurists is that 
through his juristic works, he connected them to the entire 
doctrines of the school. However, never once did al-Nawawi 
intend his works to represent the final reference in the 
madhhab. Jurists who lived after al-Nawawi were perfectly 
aware of the limits on his ability to solve the virtually 
unlimited legal cases that could possibly arise in the future. 
In other words, the madhhab has continued to evolve, and 
al-Nawawi remains documented as one who contributed to 
this long-term evolution of the legal tradition known as the 
Shafi‘l school of law. 

Chapter 3 will examine al-Nawawi’s contribution in 
reconciling the two interpretive communities, that is, the 
tariqas of Iragian and Khurasanian jurists. These two 
tariqas emerged alongside the long-term process of 
synthesis between traditionalism and rationalism in Islamic 
law. The instrument that precipitated their creation was the 
writing of ta‘ligas that proliferated after the fourth century 
of the hijra. Despite the fact that information on the 
existence of the tariqas is scanty, biographical records and 
al-Nawawi’s substantive works provide ample evidence 
enabling us to identify systematically the generations of 


jurists representing each tarigqa. That being said, 
information gathered from the available sources limits the 
findings in this chapter only to jurists who maintained 
genealogies of learning to Ibn Surayj (d. 306/918) and Abu 
Ishag al-Marwazi (d. 340/951). In the final two sections of 
this chapter, I shall detail the differences between the two 
tariqas and al-Nawawi’s efforts at reconciling them with 
the doctrine and principles of the madhhab. His 
contributions in the latter constitute one of the reasons 
why he was recognized as an influential jurist in the later 
Shafi‘l school of law. 

In Chapter 4, I shall discuss al-Nawawi’s contribution to 
the creation of the set of canonical doctrines of the Shafi‘l 
school, which is part of what led to his rise to authority for 
later generations of Shafi‘ite jurists. His selection of 
doctrines functioned as a legal reference for Shafi‘ite 
jurists who were unable to attain sufficient skills to derive 
law directly from the textual sources. However, what al- 
Nawawi deemed as a canonical selection of the school’s 
doctrines was never meant to serve as a code of law. His 
purpose in extracting this selection of authoritative 
doctrines was designed above all to aid jurists in dealing 
with issues of indeterminacy. Here I will explore his 
hermeneutic method in weighing different and conflicting 
legal opinions, achieved especially through the techniques 
of tarjih and tashih. The scope and the nature of this 
activity has become an important subject of discussion in 
usul works. Among Shafi‘ite jurists, no less than al-Shirazi 
and al-Ghazali have extensively drawn up rules as to how, 
on what matter, and by whom, tarjih or tashih can be 
performed. Al-Nawawl, for his part, realized that tarjih has 
been somewhat idealized as part of the ijtihadic activities. 
With all the established rules of legal theory, he also 
understood that not everyone could perform tarjih or 
tashih. However, he was capable of meeting the 
requirement in legal theories and the need to minimize the 


plurality of opinion by elaborating discourse on juristic 
typology. His elaboration of the latter justified his need to 
engage in tarjih and tashih activities, which led to his 
creating the selection of authoritative doctrines that once 
became the mainstay of the later Shafi‘te jurists. 

Al-Nawawi’s attempt at canonizing the school’s doctrine 
did not stop at verifying and classifying the preponderant 
opinions. As I will show in Chapter 5, al-Nawawi also 
attempted to vindicate the madhhab and its hermeneutic 
principle in order to emphasize the Shafil school’s 
superiority over other schools of law. In doing so, he 
reconstructed scholarly virtues of jurists belonging to the 
madhhab and bound them under the authority of al-Shafi'l, 
the one who was thought to have maintained the legal 
tradition ofthe Prophet. The clear manifestation of this 
activity of vindication can be seen in his elaboration of 
certain legal cases, which differed from that of other 
schools of law, giving a distinctive character to Shafi‘ite 
doctrine. 
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1 The man and his biography 


Early life 


Abu Zakariya Muhyi al-Din Yahya b. Sharaf b. Muri b. 
Hasan b. Husayn b. Muhammad b. Jum‘ah b. Hizam al- 
Nawawi al-Dimashgi was born in Nawa, a Syrian town 
located about 83 km to the south of Damascus.! The name 
“al-Nawawi” can be spelled with an alif after the first waw 
or without it following al-Nawawi’s own preference.” The 
nisba of the city of Damascus was also attached to him 
because he lived there for 28 years. As the Arabic maxim 
says: “whoever resided in a place for the duration of four 
years, he is entitled to bear the nisba of the place” (man 
aqama_ bi-baladin arba‘a_ sinina nusiba ilayhda).° The 
nickname “Muhyi al-Din” was one name he never truly 
accepted due to its association with one of God’s names (al- 
Muyhi or the Giver of life). He is quoted as once having 
said in anger: “I will not forgive who ever called me that 
name.”* 

The precise date of al-Nawawi’s birth has been a subject 
of controversy among biographers. Al-Isnawi (d. 771/1370) 
suggests that he was born sometime during the first ten 
days of Muharram 631 (October 1233),° whereas al-Suyuti 
(d. 911/1505) and al-Sakhawi (d. 902/1497) claim that the 
more reliable date lay sometime during the middle third of 
the month of Muharram in the same year.® His forefather 
Hizam was said to have been a Qurayshite descendent of a 
Companion of the Prophet, Hakim b. Hizam (d. 54/674), 
and was also said to have moved the family to Damascus.’ 
Al-Nawawi, however, denied that his grandfather Hizam 


was of Qurayshite lineage, insisting that he was ordinary 
person from the Golan who moved to Nawa later in his life 
and remained there as his descendants multiplied.? Apart 
from the sketchy information about al-Nawawi’s genealogy 
back to Hizam, much of the details of his early life remain 
unknown. Apparently, al-Nawawi himself never attempted 
to explain his own background to others. This may be why 
Ibn al-“Attar (d. 724/1324),2 al-Nawawi’s student and 
companion who later collected and gathered al-Nawawi’s 
writings, did not have much to say regarding his teacher’s 
family background and early childhood.!° 

Instead, Ibn al-‘Attar and other biographers of al-Nawawi 
had to be content with a series of moral tales from his 
youth. One of the stories recorded by biographers to single 
out al-Nawawi’s rare quality in his childhood was his 
experience of the event of the Night of Decree (Laylat al- 
Qadr) during the month of Ramadan. Al-Suyuti and al- 
Sakhawi record the report of Ibn al-‘Attar, on the authority 
of al-Nawawi’s father, that when al-Nawawi was seven 
years old, he saw the light that his father interpreted as the 
sign of the Laylat al-Qadr.!! The Laylat al-Qadr is highly 
regarded in Muslim tradition as it was during this night 
that the first five verses of the Qur'an were revealed to 
Muhammad. One tradition states that every act of worship 
during this night brings so much blessing that it could 
never be equalled by ordinary persons even if they were to 
worship for their entire life.!* Al-Nawawi never confirmed 
this personal experience. However, in his legal work 
Rawdat al-Talibin, he does explain the virtue of the Laylat 
al-Qadr and describes the night as “neither hot nor cold 
and the bright sun rises in the following morning.”!* 
Likewise, in his Riyad al-Salihin, a repository of moral 
guidance about how righteous Muslims should behave, al- 
Nawawi1 marshalled several Prophetic hadiths to establish 


in detail the value of the Laylat al-Qadr and advice Muslim 
to seek out the night.!4 

Ibn al-‘Attar also recalled another event reported by a 
certain Yasin b. Yusuf al-Marakushi that referred to 
another of al-Nawawi’s childhood experience. When al- 
Nawawi was ten years old, he did not enjoy any of the sort 
of games familiar to children of his age. Many of his friends 
were even hesitant to play with him. As he could not 
endure being rejected, he cried and ran away from them 
and finally occupied himself with reciting the Qur’an.!° 

How do we make sense of the inclusion of these tales into 
al-Nawawi’s biography? One possible way to understand 
what biographers seek to convey is to analyze the 
connection between this literature about al-Nawawi and 
ideal behavior in his society. As Albert Hourani has 
suggested, based on how early biographers addressed their 
subject and given what they included and what they 
omitted in their writings, they often projected a certain 
human image that was “an ideal type of what the 
concerned, literate, law respecting Muslim should be.”!® 
This might be the case with of Ibn al-‘Attar, who became 
the most important source for al-Nawawi’s biography. As a 
student of al-Nawawi, he certainly had respect for and 
showed obedience to his teacher, not to mention his 
personal piety, as he himself was a scholar of a certain 
caliber. With all these components of respect, obedience, 
and piety, Ibn al-‘Attar recorded the early life of al-Nawawi 
in certain ways in order to deliver a “moral message” 
whose main purpose was to project the curriculum vitae of 
al-Nawawi as a prominent scholar.’ 

The narrative of the Laylat al-Qadr was _ therefore 
inserted to bolster the image of al-Nawawi as a scholar 
blessed since his early childhood.!® The motive is clear: not 
all people would have the same fortune to experience the 
Laylat al-Qadr as al-Nawawi did as a boy. However, Ibn al- 


‘Attar and other biographers did not attempt to transform 
al-Nawawi into a mythical or a less historical figure. Nor 
did they invent the story out of context. By inserting the 
story of Laylat al-Qadr, the main goal was simply to 
emphasize a personal quality of al-Nawawi, whose 
erudition in religious science were already known. 
Similarly, the anecdote of al-Nawawi engrossing himself 
with reciting the Qur’an when the children of his age 
rebuffed him was also inserted with the same moral 
sensibility to highlight that the Quran was the central to al- 
Nawawti's life since his early childhood. 


His teachers and chains of transmission 


In contrast to the scanty information about al-Nawawi’s 
early life, there is no lack of contemporary accounts with 
respect to his learning, virtues, intellectual genealogy, and 
juristic career and reputation. These records begin with al- 
Nawawi’s juristic training, which commenced after he 
moved to Damascus. During the Mamluk period, Damascus 
enjoyed a reputation as one of the major cultural and 
religious centers in the Islamic Empire and one of the best 
places to pursue higher levels of education. As such, when 
al-Nawawi reached seventeen years of age, his father sent 
him to the city in order to study with the established 
scholars of his era.!9 

The exact number of al-Nawawi’s teachers in Damascus 
is a subject of disagreement among his biographers.”° They 
do, however, agree on al-Nawawi’s most important teacher, 
who happened to be Abu Ibrahim Ishaq b. Ahmad b. 
‘Uthman al-Maghribi (d. 650/1252),2! a student and later 
the colleague of the celebrated scholar of the time ‘Uthman 
b. ‘Abd al-Rahman al-Shahrazuri (also known as Ibn al- 
Salah, d. 643/1245). Abu Ishag al-Maghribi was _ al- 
Nawawi’s first and most important teacher’ in 
jurisprudence. Al-Suyuti reports that while learning under 


Abu Ishaq’s tutelage, al-Nawawi served as a teaching 
assistant (mu‘id) in his instructor’s large study circle.” 

Before al-Nawawi studied with Abu Ishaq al-Maghribi, he 
was introduced to Ibn ‘Abd al-Malik b. ‘Abd al-Kafi al-Rab‘1, 
the imam and khatib of the Umayyad Mosque. From the 
latter, al-Nawawi was brought to Taj al-Din ‘Abd al-Rahman 
b. Ibrahim b. Diya’ al-Fazari, also known as Ibn al-Firkah (d. 
690/1290), who was also known to have studied with Ibn al- 
Salah.22 As Ibn al-Firkah could not offer any 
accommodation, al-Nawawi was then introduced to Abu 
Ishag al-Maghribi, who found shelter and stipend for him at 
the Rawahiyya madrasa, a Shafi‘ite college built under the 
patronage of Hibat Allah b. Muhammad al-Ansari (d. 
620/1223).24 

Having settled in the Rawahiyya, al-Nawawi1 expanded his 
juristic training with Abu Muhammad ‘Abd al-Rahman b. 
Nuh al-Maqdisi (d. 654/1256), who was also reported to 
have studied under Ibn al-Salah.2° A little later during the 
same period, al-Nawawi also sought instruction from Abu 
al-Fada’il Sallar b. al-Hasan al-Irbali (d. 670/1271), who 
was another former pupil of Ibn al-Salah.2©° Two other 
former students of Ibn al-Salah with whom al-Nawawi 
studied jurisprudence were Abu Hafs ‘Umar al-Arbali (d. 
675/1277)2’ and al-Qadi al-Tiflisi (d. 672/1273).2° Ibn al- 
‘Attar reported that al-Nawawi learned the “doctrine” of 
Jahm b. Safwan (d. 128/745-46) from al-Arbali, whereas 
with al-Qadi al-Tiflisi, al-Nawawi read the Muntakhab of al- 
Razi and a substantial part of the Mustasfa of al-Ghazali.29 

Studying jurisprudence, however, was only one part of al- 
Nawawtl's daily activities in the Rawahiyya. Another activity 
was to study hadith with Damascene scholars distinguished 
in the field. Among these scholars was Abu Ishag Ibrahim 
b. ‘Ah al-Wasiti, through whom he established a chain of 
transmission (isndad) back to Abu al-Husayn Muslim b. al- 
Hajjaj al-Qushayri (d. 261/875), the author of Sahih 


Muslim.°° In addition to al-Wasiti, al-Nawawi also studied 
with another hadith scholar Abt Ishaq Ibrahim b. ‘Isa al- 
Muradi (d. 667/1268),°! from whom he learned the Sahih of 
al-Bukhari and the al-Jam‘ Bayna al-Sahihayn of al- 
Humaydi.°2 Al-Nawawi also studied with ‘Abd al-Aziz b. 
Muhammad b. ‘Abd al-Hasan al-Ansari (d. 662/1264) and 
Abu al-Fada’il ‘Abd al-Karim b. ‘Abd al-Samad al-Harastani 
(d. 662/1264), who was yet another friend of Ibn al-Salah.°° 
Some other important works that al-Nawawi read with 
these hadith scholars were: Malik’s Muwatta’; the Musnad 
of al-Shafi'l; the Musnad of Ahmad b. Hanbal, the Musnads 
of al-Darimi and of Abu Ya‘la; the Sahih of Abu ‘Awanah; 
the Sunans of al-Daragutni and al-Bayhaqi; the Sharh al- 
Sunnah of al-Baghawi; the Jami‘ li-Adab al-Rawi Wa-l-Sami‘ 
of al-Khatib al-Baghdadi; and the Ansab of Zubayr b. 
Bakar.** 

In addition to jurisprudence and hadith, al-Nawawi also 
took considerable pains to study linguistics. In this field, he 
was reported to have read the Islah al-Mantiq of Ibn al- 
Sikkit (d. 242/857-58)°° with a certain Abu al-‘Abbas 
Ahmad b. Salim al-Misri. Scholars of linguistics considered 
the Islah al-Mantiq one of the most important philological 
manuals, although others questioned its right to be 
considered as a serious linguistics treatise.°° Al-Nawawi 
also read the Kamal fi Ma‘rifat Asma’ al-Rijal of Hafiz ‘Abd 
al-Ghani°’ with Abt al-Baqa’ Khalid b. Yusuf al-Nabulusi (d. 
663/1265). Another important book that al-Nawawi studied 
was the Luma‘ of ‘Uthman b. Jinni al-Misili (d. 392/1002).°° 
He read it with a certain Fakhr al-Din al-Maliki, who was 
known as one of the foremost grammarians of his time. 

In the above account, the name of Ibn al-Salah occurs so 
frequently that it is almost as though al-Nawawi actually 
studied with him. However, al-Nawawi never personally 
studied with this scholar. He arrived in Damascus in the 
year 649/1251, six years after Ibn al-Salah had passed 


away (643/1245). Why do the biographers then mention Ibn 
al-Salah at every turn? One answer seems to be that the 
biographers wanted to show al-Nawawi was _ indirectly 
influenced by Ibn al-Salah through his students and his 
works. Ibn al-Salah was a renowned jurist and scholar of 
hadith in his lifetime. Some of al-Nawawi’s writings, such 
as his commentary on Sahih Muslim and his Mukhtasar 
Tabagqat al-fuqaha’, were reported to have been based on 
Ibn al-Salah’s own works.°2 In his introduction of the 
Majmu‘, al-Nawawi states that Ibn al-Salah was one of his 
authoritative sources for his discussion of “the art of fatwa, 
mufti and mustafti” (adab_ al-fatwa_ wa-l-mufti  wa-l- 
mustafti).*° Inserting the name of Ibn al-Salah among al- 
Nawawi's teachers therefore was instrumentally important 
to enhancing al-Nawawi’s authority in the generations of 
Shafi‘ite scholars and in the study of hadith. 

Be that as it may, the primary reason for linking al- 
Nawawi with Ibn al-Salah might go beyond projecting the 
accomplishments of the former on the latter. In his Tahdhib 
al-Asma’ Wa-l-Lughat, al-Nawawi states that at least three 
of his teachers mentioned in a particular passage—Abu 
Ibrahim Ishaq al-Maghribi, Abu Muhammad ‘Abd _ al- 
Rahman b. Nuh al-Maqdisi, and Abu Hafs ‘Umar b. As‘ad al- 
Arbali—had indeed all been students of Ibn al-Salah.*! In 
doing so, al-Nawawi explicitly acknowledged the influence 
of Ibn al-Salah on his learning experience, albeit indirectly. 
However, Ibn al-Salah’s intellectual magnanimity was not 
al-Nawawi’s first and last concern. Al-Nawawi’s main 
purpose in mentioning Ibn al-Salah was historical: through 
him, he aimed to trace back the authority of his learning 
transmission to Abu al-‘Abbas Ahmad b. ‘Umar b. Surayj (d. 
306/918). Ibn Surayj, as has been pointed out by Wael 
Hallag, was considered the most important figure in the 
Shafi‘l school after al-Shafi1l for his role in _ the 


establishment of regular transmission of doctrine and the 
spread of the madhhab.*? 

Al-Nawawi suggests that after the period of Ibn Surayj 
and his student, Abu Ishag Ibrahim b. Ahmad al-Marwazi 
(d. 340/951), Shafi‘ite doctrines split into two major 
communities of interpretation: the Iragian’s method 
(tariqat al-‘Iraqiyyin) and the Khurasanian’s method 
(tariqat al-Khurdsdniyyin).*° The significance of Ibn al- 
Salah for the overall line of transmission was that he was 
among those Shafi‘ites who reconciled the doctrines of the 
two tarigas. Thus with the establishment of a chain of 
transmission going back to Ibn Surayj via the two tariqas, 
Ibn al-Salah’s isnad was the most authoritative in 
representing the Shafi‘l madhhab. 

Al-Nawaw/i lists Ibn al-Salah’s teachers in the Iragian line 
of jurists as follows: Ibn al-Salah on the authority of his 
father, from Abu Sa‘id ‘Abd Allah b. ‘Ali al-Musili (d. 
585/1189), from al-Qadi Abu ‘Ali al-Faruqi (d. 528/1133), 
from Abu Ishag al-Shirazi (d. 476/1083), from al-Qadi Abu 
al-Tayb Tahir al-Tabari (d. 450/1058), from Abu al-Hasan 
Muhammad b. Muslih al-Masarjisi (d. 384/994), from Abu 
Ishag al-Marwazi, from Ibn Surayj. Ibn Surayj for his part 
had studied under Abu al-Qasim ‘Uthman al-Anmati (d. 
288/901), who derived his authority from Abu Ibrahim 
Isma‘il al-Muzani (d. 264/877-78). The latter had been a 
pupil of al-Shafi‘l. Al-Shafi‘l established his own isnad back 
to the Prophet Muhammad through his teachers, who in 
turn included, among others, Malik b. Anas, who learned 
from the authority of Rabi‘a, Anas b. Malik and Nafi‘, and 
from Ibn ‘Umar, who reported directly from the Prophet.*4 

As for the Khurasanian line, the list goes as follows: Ibn 
al-Salah on the authority of his father, from Abu al-Qasim b. 
al-Bazari al-Jazini (d. 560/1165), from Abu al-Hasan ‘Ali b. 
Muhammad b. ‘Ali Ilkiya al-Harasi (d. 504/1110), from Abu 
al-Mu‘ali ‘Abd al-Malik b. ‘Abd Allah b. Yusuf Imam al- 


Haramayn al-Juwayni (d. 478/1085), from his father Abu 
Muhammad, from Abu Bakr al-Qaffal al-Marwazi al-Saghir 
(d. 417/1026), known as the imam of the Tariqat al- 
Khurasaniyyin, from Abu Zayd Muhammad b. Ahmad al- 
Marwazi (d. 371/982), from Abu Ishag al-Marwazi, from Ibn 
Surayj, and then back along the same line of transmission 
to al-Shafi'l and the Prophet Muhammad.*° 
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Figure 1.1 al-Nawawi’s teachers and lines of transmission through the two 
tariqas to Ibn Surayj 


Another teacher of al-Nawawi, Abu al-Fada’il Sallar b. al- 
Hasan al-Irbali, was also reported to have had a link with 
the Khurasanian jurists. In addition to having studied with 
Ibn al-Salah, al-Irbali had also been a pupil of a certain Abu 


Bakr al-Mahani, a contemporary of Ibn al-Salah’s father 
and a student of Abu al-Qasim b. al-Bazari al-Jazari.*© As 
the above list indicates, this Abu al-Qasim al-Jazari was also 
the teacher of Ibn al-Salah’s father. 

For the early biographers of al-Nawawi, these two 
intellectual genealogies and the intermediacy of Ibn al- 
Salah between the two links were significant for what they 
said about al-Nawawi as an authority. Through Ibn al-Salah, 
al-Nawawi assumed a strong position, establishing his 
authority to the fullest extent by sharing in the 
reconciliation of two Shafi‘ite communities of learning and 
stretching the line back to Ibn Surayj and ultimately to the 
Prophet himself. 


His ascetic life 


“Frugal” is the word W. Heffening uses to describe al- 
Nawawi's lifestyle in his entry on the latter in the 
Encyclopaedia of Islam.*’ His description is justified on the 
grounds of what biographers wrote about al-Nawawi’s 
habits and personal outlook, which they considered unusual 
for a scholar in thirteenth-century Damascus. For example, 
he was reported to have regularly fasted all his life (sawm 
al-dahr), that is, that is he voluntarily abstained from eating 
during the daytime for the whole course of his adult life. He 
broke his fast with only one meal after the night prayer (al- 
‘isha’) and drank only a cup of water before the dawn.*® 
Scholars voice many different opinions concerning this type 
of fasting. Abu Hamid al-Ghazali (d. 505/1111), for 
example, viewed it with disfavor because it meant fasting 
on days on which the Prophet himself never fasted, that is, 
during the two days of feast (al-‘Idayn) and the days of 
orientation (ayyam al-tashriq). Al-Ghazali also discouraged 
long-term fasting because it can bring hardship to a 
person.*2 The biographers of al-Nawawi, however, 
considered this life-long fasting out of piety as a 


fundamental aspect of his lifestyle. In fact, al-Sakhawi 
reproduces al-Nawawi’s legal opinion about fasting, the 
purpose of which was none other than to justify this 
ritual.°° 

Besides fasting, al-Nawawi was also said to have been 
extra vigilant in his dietary regime. During his tenure at the 
Rawahiyya, he ate no food except dry bread and figs 
regularly sent to him by his family in Nawa.°! All other fruit 
and types of food were deemed unnecessary. When 
someone offered him a peeled cucumber, he refused to eat 
it due to its satisfying nature and its potential to induce 
sleep.°2 He even avoided all fruits grown in Damascus 
because he assumed that the fruits were cultivated on 
lands that were designated as religious endowments 
(wadf).°° Furthermore, these same fruits were grown on 
the basis of the sharecropping system (musaqat), on which 
jurists had different opinions regarding its legality. 
Hesitating, he said: “How can I be satiated by eating that 
[suspicious] fruit?”°* 

Al-Sakhawi provides another anecdote to portray al- 
Nawawl's strict dietary practice. On one of the days of Eid, 
the chief judge Jamal Sulayman al-Zar‘l visited al-Nawawi 
at home and found him eating a type of soup with tiny bits 
of meat in it. Al-Nawawi offered him the soup, but he did 
not find it satisfying. Al-Nawawi’s brother, who was also 
there, decided to buy some grilled meat and sweets for the 
company. When al-Nawawi’s brother offered everyone a 
share, al-Nawawi refused. When the former asked: “Oh my 
brother, are these foods forbidden?” al-Nawawi replied: 
“No, but these are the foods of the Herculian” (ta‘am al- 
jababira).°° 

Al-Nawawi’'s status would have allowed him to act as 
though he were of the noblesse de robe of Damascus. At 
the time, it was not uncommon to see scholars who had 
achieved a certain status to adopt a style of dress similar to 


that of the rulers and the uber-established elites in the 
society. This might have been due to the complex mutual 
relations between rulers and scholars, which inspired some 
of the latter to wear distinctive dress associated with 
power. Turban, sleeves, the taylasan and the tarha were 
some of the apparel that gradually became the sign of 
prestigious scholarly status.°° By contrast, however, al- 
Nawawi maintained his simplicity. His clothes were little 
different from what the commoners wore.°’ 

Al-Sakhawi goes on to report that in his early period of 
study at the Rawahiyya, al-Nawawi participated in no less 
than twelve different “classes” (halqas) every day. These 
included, but were certainly not limited to: two lessons 
from al-Wasit; three lessons from al-Muhadhdhab; one 
lesson on al-Luma‘ of Abu Ishag al-Shirazi; one lesson on al- 
Muntakhab of Fakhr al-Razi; one lesson on Asma’ al-Rijal; 
and one lesson on usul al-din.°? He also managed to 
memorize al-Tanbih of al-Shirazi, a manuscript consisting of 
266 folios, in just four and a half months. In the same year, 
he memorized a quarter of al-Muhadhdhab, particularly the 
sections on ritual, consisting of another 257 folios.°? Along 
with that, the writing of commentary (sharh) and 
rectification (tashih) also became part of his daily routine. 
As Ibn al-‘Attar said: “He never wasted his time, day and 
night, but keep on studying. Even while he was traveling, 
he kept reading and writing, and this kind of activity lasted 
for six years.”©° This craving for study meant that al- 
Nawawi could not devote the same time to sleep that 
others did. The chief judge Badr al-Din b. Jama‘ah once 
confronted al-Nawawi and asked how he was able to sleep 
if he studied all the time. “When sleep overtook me,” al- 
Nawawi replied, “I used to lean on my books for a while, so 
I could remain alert.”®! 

The biographers also note that al-Nawawi never 
married.°2 Al-Nawawi explained in his own writings that his 


decision to opt for celibacy was due to his devotion to 
learning. Referring to the Jami‘ li-Adab al-Rawi Wa-l-Sami‘ 
of al-Khatib al-Baghdadi, al-Nawawi assumed that taking 
care of a spouse and supporting a household would hinder 
him from mastering his subjects and collecting traditions. 
He quoted several narratives in support of this: “The best 
among you on the Day of Judgment is the one who has the 
lightest liability, that is, he who has no family or child;” 
“Whoever is accustomed to women’s legs will not succeed;” 
“If a jurist marries, he is like one traveling by sea, for if he 
has children, he would be dashed on the rocks;” “God will 
guard the one who keeps himself away from women, and he 
will not be tamed by their [women] legs.”®° He finally 
quoted the hadith of the Prophet: “This world is sweet and 
God has appointed us to manage it, but be accountable for 
your actions, and beware of this world and of women; the 
first fitna among the Israelites was over women.”°* 

Nevertheless, one must be cautious about seeing al- 
Nawawti's lifestyle as entirely frugal. In a society that was 
largely characterized by struggles and competition among 
its elites,°° al-Nawawi’s abhorrence of worldly matters was 
viewed as ideal conduct. Therefore, biographers wanting to 
deliver a moral message to generations to come would have 
accentuated al-Nawawi’s abstemious lifestyle, diet, and 
careless habits in order to portray his virtue, and at the 
Same time provide an example of how a learner and 
believer should act. 


Career and written works 


It is rather difficult to determine when al-Nawawi began his 
intellectual career, since modern concept of “career” does 
not fit the experience of al-Nawawi or his contemporaries. 
Contemporary scholars who work on medieval Islamic 
learning commonly assume that one’s career as a jurist or 
professor began after the person received a license from 


one’s direct teacher. George Makdisi, for example, shows 
clearly that a student who met the required competences in 
law and legal methodology usually received a license to 
teach and to issue fatwas from his own teacher (ijaza li-l- 
tadris wa-l-ifta’), regardless of whether he had studied in a 
formal madrasa or not.®°® Likewise, Jonathan Berkey states 
that the ijaza became “the standard means” by which 
knowledge was transmitted, and in turn, gave the recipient 
the authority to continue the transfer of knowledge.°®’ 

However, apart from reporting that al-Nawawi was 
appointed as the mu‘id (teaching assistant) to Abu Ishaq al- 
Maghribi during his study at the Rawahiyya, his 
biographers do not furnish any evidence as to when al- 
Nawawi formally received his license to teach or to issue 
legal decisions. In fact, the biographers provide no 
information as to whether or not Abu Ishaq al-Maghribi 
ever formally gave him a full license to teach. Perhaps, in 
al-Nawawi’s case, we need to set aside the formal concept 
of career, particularly since his learning and professional 
experience far outstripped those of others. 

The biographers of al-Nawawi instead apply their own 
standard in highlighting al-Nawawi’s intellectual career. 
For them, the most important period in his lifetime, which 
we can interpret as the beginning of his career, was the 
period when he engaged in writing. This is exactly what Ibn 
al-‘Attar has explicitly recorded regarding his teacher. 
Right after stating that al-Nawawi spent all his time only in 
studying, and that this lasted for a duration of six years, Ibn 
al-‘Attar goes on to report that al-Nawawi began to work on 
his writing (thumma ishtaghala bi-l-tasnif).°° If we are to 
trust this report and assuming that al-Nawawi began his 
initial studies in Damascus at the age of nineteen, he seems 
to have needed only a few years in which to establish 
himself as an author-jurist (musannif). However, to assume 
that al-Nawawi waited until the last phase of his studies 


before he began writing would be erroneous. Ibn al-‘Attar 
in fact states that al-Nawawi made refining and writing 
commentary a habit from his early days as a pupil.©? This is 
in keeping with Makdisi’s observation on the practice of 
writing of the ta‘liqa (pl. ta‘aliq/ta‘liqat), a supplemental 
note penned by both student and teacher on a certain 
subject that often came to be used as the basis of a larger 
and more definite work.’° It is not surprising, therefore, 
that in a relatively short period, al-Nawawi produced a 
large number of written materials, as I will show a little 
later in this section. 

Be that as it may, writing was certainly not al-Nawawi’s 
only occupation. While he valued solitude as an author- 
jurist, he also held a quite prestigious position as the head 
of the Ashrafiyya College of Tradition (Dar al-Hadith al- 
Ashrafiyya), a post that he took up following the death of 
Shihab al-Din Ibn Abi Shama in the year of 665, which he 
held until his own death.’! This professorship at the 
Ashrafiyya naturally added to al-Nawawi’s credentials as an 
author-jurist. Moreover, his engagement with students and 
the religious sciences led him to become more aware of the 
most relevant and urgent topics. In fact, most of al- 
Nawawi's major legal works were written during his tenure 
at the Ashrafiyya, including his unfinished works. Having 
said this, it must be remembered that the task of professor 
and author-jurist were two distinct occupations, even 
though they could be held by the same person.’* His work 
as a professor did not necessarily require him to produce 
works of legal scholarship.’° Thus, while important enough 
at the time, and perhaps of a higher significance in terms of 
direct influence in the madhhab, al-Nawawi’s biographers 
from later generations emphasized his importance as an 
author-jurist, rather than as aé_ professor. Therefore, 
regardless of how important his position was at the 
Ashrafiyya, the biographers concurred that al-Nawawi’s 


primary occupation was that of an author-jurist. This would 
later have a symbolic significance for al-Nawawi’s 
credentials as the one who refined and reorganized the 
Shafi‘l school’s doctrine, I shall cover in Chapter 4. 

As an author-jurist, al-Nawawi was prolific. In a relatively 
short period, before dying at the age of forty-five, he 
produced immense written works on topics ranging from 
jurisprudence, hadith, and theology, to biography and 
language. The exact number of his works, however, 
remains unknown. Ibn al-‘Attar reports that al-Nawawi 
once asked him to wash out thousands of manuscript pages 
he had written and then to sell them to the papermaker. Ibn 
al-‘Attar had no choice but to obey al-Nawawi’s instruction. 
Later, he deeply regretted his teacher’s decision to dispose 
of manuscripts that might possibly have been beneficial for 
generations to come.”* It is therefore perfectly possible to 
argue that the number of al-Nawawi’s extant works 
represents only what Ibn al-‘Attar was able to collect and 
keep with the permission of his teacher. 

Al-Nawawi’s surviving written works in jurisprudence 
include: Rawdat al-Talibin, which is an abridgment of al- 
Rafi‘l’s Fath al-‘Aziz, also called Sharh al-Kabir; Minhqj al- 
Talibin, an abridgment of al-Muharrar written by the same 
al-Rafi‘l; Tashih al-Tanbih, a work which serves as a 
commentary on the Tanbih of al-Shirazi; Daqa’iq al-Minhgj, 
which is also called Kitab al-Daqa’iq; al-Tarkhis fi-l-[Ikram 
Wa-l-Qiyam; Ru’ts al-Masd’il; al-Fatawa; al-Idah__fi-l- 
Manasik; al-Ijaz fi-l-Manasik; al-Ustl Wa-l-dawabit; Qismat 
al-Ghana’im; and Mukhtasar_ Ta’lif al-Darimi _ fi-l- 
Mutahayyira.’° 

The books in jurisprudence that al-Nawawi was unable to 
finish include: al-Majmu‘ Sharh al-Muhadhdhab, which he 
completed up to the book on usury (al-riba); al-Tahqiq, in 
which he reached only the section on the prayers of the 
traveler (salat al-musafir); Sharh al-Wasit, which he named 


al-Tanqih but which contained only the chapter on prayer; 
Nukat ‘ala al-Wasit; Daqa’iq al-Rawda; an abridgment of 
the al-Tadhnib of al-Rafi‘l, which he called al-Muntakhab; 
Mukhtasar_ al-Tanbih; Tahrir al-Tanbih; Tuhfat Tullab; 
‘Umda fi Tashih al-Tanbih; Nukat al-Tanbih; Muhimmat al- 
Ahkam; and Nukat al-Muhadhdhab.’® 

In the field of hadith, an important one for his juristic 
activity, al-Nawawi wrote: Riyad al-Salihin; Sharh Sahih 
Muslim; al-Adhkar; al-Arba‘in al-Nawawiyya; al-Irshad fi 
‘Ulum al-Hadith; al-Taqrib Wa-l-Taysir fi Ma‘rifat Sunan al- 
Bashir al-Nadhir; and Minhaj Sharh Muslim. Some of the 
works in this field that he never finished are: a commentary 
on al-Bukhari, which al-Nawawi called al-Talkhis; al-Ijaz, a 
commentary on Abu Dawud which he completed up to the 
chapter on ablution (adl-wudu’), al-Imla’, which is a 
commentary on the hadith “innama al-a‘mal _ bi-l-niyat”; 
Khulasat al-Ahkam fi al-Hadith; and Risdlat al-Maqasid.’’ 

Related to the subject of hadith and jurisprudence are his 
works in the fields of biography and rijal (narrative virtues 
of famous men). In this field, al-Nawawi wrote: Tahdhib al- 
Asma’ Wa-l-Lughat; Tabaqat al-Fuqaha’; al-Mubhamat, 
which is a summary of the Tarikh Baghdad of Khatib al- 
Baghdadi; and Managqib al-Shafii. Other works, falling 
under the category of morals and etiquette, include: al- 
Tibyan fi Adab Hamalat al-Qur’an and its abridgement; 
Mukhtasar Adab al-Istisqa’; Bustan al-‘Arifin; Mukhtasar al- 
Basmalah of Abu Shama; and a chapter on the prayer for 
rain (al-istisqa’).’® 

There are also some written works that are reported as 
having been composed by al-Nawawi such as al-Nihaya fi 
Tikhtisar al-Ghaya and Aghalit al-Wasit, which Ibn al-‘Attar 
never included among his teacher’s works.’? Brockelmann 
adds several manuscripts that neither al-Suyuti nor Ibn 
Qadi Shuhba mention: Hizb al-Mubham ‘ala Huruf al- 
Mu‘jam; al-Abkar, ‘Amal al-Yaum Wa-l-Layla; Risala fi 


Ahadith al-Haya’, and Risala fi Ma‘ani al-Asmda’ al-Husna.®° 
Likewise, Heffening also lists two manuscripts that seem to 
have been portions of al-Nawawi’s larger works: Mukhtasar 
Asad al-Ghaba and Adab al-Mufti Wa-l-Mustafti.®! 


Theology 


In contrast to the abundant information about al-Nawawi’s 
contributions in the field of jurisprudence and related 
disciplines, the biographers provided limited information 
on his theological views. This might be due to his major 
preoccupation as a jurist and hadith scholar, rather than a 
theologian. However, determining al-Nawawi’s general 
theological stance is important in order to assess its 
implication for his legal thinking. 

Traditional Western scholarship has long regarded the 
perennial binary opposition between traditionalism and 
rationalism as indispensable to the study of Muslim 
intellectual history. These two analytic distinctions provide 
the framework not only for the examination of personal 
belief, that is, how Muslims perceive God and His 
attributes, but also in the analysis of the broader aspect of 
Muslim theology in society, that is, how Muslims derive 
God’s law and promote His justice in society. The rationalist 
camp in this scholarship is represented by the Mu'‘tazilites, 
who glorified the use of reason over revelation in their 
theory. The traditionalists, on the contrary, favored reliance 
on textual sources over reason. At one time, the 
Mu‘tazilites were supported by the secular power that be 
under Caliph al-Ma’mun (d. 218/833) in their challenge to 
the traditionalists, who enjoyed strong support among the 
masses. This event came to be known as the mihna.® 
However, the mihna was not the only event where politics 
affected the contest between traditionalism and 
rationalism. Two centuries later, it was the traditionalists 
who worked hand in hand with the ruler, especially during 


the reign of Caliph al-Qadir (d. 422/1031), to establish an 
edict known as “the Qadiri Creed” (al-I‘tigad al-Qadiri). 
This creed became the standard traditionalist view in 
opposition to the Mu‘tazilites.2° At about the same time, 
theological stances that sought a compromise between 
rationalism and traditionalism began to be developed, with 
Ash‘arism, named after Abu al-Hasan ‘Ali b. Isma‘il al- 
Ash‘ari (d. 324/936), receiving most interest among the 
Shafi‘ites. Al-Ash‘ar1 is known to have held the opinion that 
reason and_ revelation are bound together. His 
understanding of the relationship between reason and 
revelation is intermediate between the - extreme 
traditionalists on the one hand and the Mu'tazilites on the 
other.°* In a larger context, this was also the period in 
Islamic legal history when hadiths came to be regarded as 
insufficient without the instrument of reason. In its own 
complex process, Ash‘arism became the predominant 
school of theology and even held up the banner of Sunnite 
Orthodoxy.®° 

With Ash‘arism gaining favor as orthodoxy, it was 
inconceivable for the biographers to place al-Nawawi 
anywhere other than under this banner. Thus, al-Sakhawi, 
on the authority of al-Yafil and Taj al-Din al-Subki, 
established al-Nawawi as an Ash‘arite.°© The same Taj al- 
Din al-Subki even said that Ash‘arism, from its inception, 
had been inseparable from Shafi‘ism.?” Many questions can 
be raised regarding al-Nawawi’s leaning toward Ash‘arism. 
One relevant question for further discussion in this section 
is: What did the biographers have in mind when they 
established al-Nawawi as an Ash‘arite? Al-Dhahabi reports 
that al-Nawawi was compliant with Ash‘arism because he 
did not use interpretation (ta’wil) in reading the Quranic 
verses pertaining to God’s attributes and thus let the 
scripture speak for itself. Al-Dhahabi also claims that al- 
Nawawil barely used ta’wil in his hadith work, Sharh Sahih 


Muslim.®® For the most part, al-Dhahabi’s account 
coincides with al-Nawawi’s own statement: 


Muslims differed in understanding the Quranic verses 
pertaining to God’s attributes, whether they use ta’wil 
or not? Some said that ta’wil will suit them better and 
this is known as the position of the mutakallimun. 
Others, however, will avoid the use ta’wil, and instead 
lean the meaning of the verses to God and hold firm to 
it. ... For example, we believe that God sits on His 
throne, but we do not know the meaning of it and we do 
not seek to find further meaning, although we believe 
that nothing is similar to God ... This is the way of 
Ancestor (salaf) or the majority of them. This way is 
safer®? (the emphasis is mine). 


Nevertheless, al-Dhahabi’s declaration that al-Nawawi did 
not exercise the use of ta’wil must be treated carefully. Al- 
Nawawil, in fact, never forbade any competent individual 
from engaging in speculative theology (kalam) and 
therefore acknowledged the use of ta’wil. He was also 
aware that al-Shafi‘l abhorred kalam. However, he made it 
clear that, whenever someone is unsure of his faith and 
nothing can overcome this doubt except learning the proofs 
of the mutakallimun, then it is compulsory for him to 
pursue kalam in order to answer the doubt (wajaba ta‘limu 
dhdlika li-izdlati al-shakk).°° However, unlike other Shafi‘ite 
jurists who are known to have engaged extensively in 
speculative theology, al-Nawawi does not provide us with a 
theoretical framework for how jurists ought to reconcile 
rationalism and traditionalism. Compared to al-Ghazali, for 
example, who proposed a naturalisation of reason and 
revelation through the “rule of interpretation” (ganun al- 
ta‘wil),2! al-Nawawi is not specific as to how his acceptance 
of ta’wil was put into practice. Nevertheless, insofar as his 
Majmu‘ and Rawda are concerned, al-Nawawi’s link to 


Ash‘arism can be seen in his greater propensity for 
deriving religious law based on scripture and an increased 
reliance on the isnad in evaluating prophetic Tradition. 
Thus, while the role of reason is recognized, its use is 
limited. The combination between the use of textual 
evidence and reason in juristic elaboration was to become 
the trademark of all the surviving schools of law, including 
the Hanafi, the Maliki, the Shafil and even the Hanballi. 
The difference between them lies in, among other factors, 
the competing authority given to the different instance of 
textual evidence and the extension of the use of reason in 
cases that do not directly correspond to textual evidence. 
The details of how this was elaborated in legal cases will be 
discussed in the Chapter 5. 


Final days 


Not much can be gathered about al-Nawawi’s final days, 
which came at the end of his twenty-eight years of learning 
and juristic career in Damascus. Perhaps, due to his 
untiring work habit both as a professor and an author- 
jurist, not to mention his abstemious and self-denying 
lifestyle, al-Nawawi began to realize that his health was 
deteriorating. We know that he decided to take leave from 
his position and return to his family in Nawa. While staying 
there, he was motivated to join the pilgrimage to Jerusalem 
and to the shrine of al-Khalil (Abraham) in Hebron. Due to 
failing health, however, al-Nawawi never made it back to 
Damascus. He died in Nawa on the night of 24 Rajab 
676/1277, having lived no more than forty-five and a half 
years.?7 
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2 The reception and routinization of 
his legacy 


“He made us believe that Ibn al-Salah had come back to 
life, and that al-Shafil had never passed away.” Such was 
the elegy expressed by a certain Rashid al-Din al-Faruqi to 
emphasize al-Nawawi’s symbolic significance as an author- 
jurist.! Indeed, anyone who reads Shafi‘ite biographical 
dictionaries written from the eighth/fourteenth century 
onwards will easily find similar presentation of al-Nawawi 
as one of the few jurists who contributed to the 
crystallization of the school’s doctrine through his works in 
jurisprudence. Likewise, any person who reads furu‘ works 
from the same period will find the same image of al- 
Nawawl, whose legal opinions are cited as though they 
represent the authoritative opinion of the school. AIl- 
Nawawi, in other words, attained an unequivocal 
reputation and legacy as transmitter of the totality of legal 
doctrine that centered around the figure of al-Shafi‘l, the 
supposed founder of the madhhab. However, a careful 
reading of the biographical works suggests that al-Nawawi 
did not gain this fame and reputation during his lifetime, 
nor did he attain it immediately after his death. Instead, as 
I shall show in this chapter, al-Nawawi underwent a 
process of growing veneration evolving from the status of 
pious jurist in the Ashrafiyya to becoming an authority with 
the final say on madhhab doctrine—a status that eventually 
distinguished him from other great jurists in school. Within 
this process of growing veneration, his juristic knowledge 
was gradually recognized and routinized in substantive 


works and narratives of history written by later Shafi‘ite 
jurists as representing the authority of the madhhab. 

Following the spread of the school’s doctrine and as a 
consequence of the continuous need of Muslims to stabilize 
law and legal authority in the institution of the madhhab, 
al-Nawawi became a central figure among later Shafi‘ite 
jurists in the long-term process of construction and 
perpetuation of the juristic authority of al-Shafi‘l, the 
school’s eponym. However, this is as clear an indication as 
any that reliance on a personal authority did not end with 
the doctrine of that person. Hence, for legal cases not 
covered by al-Nawawi, subsequent Shafi‘ite jurists derived 
their own solution without necessarily abandoning the 
legacy of al-Nawawi, because the basis of their legal 
elaboration relied on the hermeneutic principles of the 
eponym as represented by al-Nawawi in his influential 
juristic works. 


The reception and veneration of al-Nawaw1 


As discussed earlier, Muslim biographers considered al- 
Nawawi to be one of the most celebrated author-jurists 
among the later generation of Shafi‘ites. He had produced 
numerous and lengthy works ranging from hadith to 
biography and jurisprudence in a relatively short period 
before his premature death at the age of forty-five. His 
works in jurisprudence are considered to have made such a 
significant contribution to the field that he came to be 
recognized as the one who rearticulated (muharrir) the 
school’s doctrines. However, al-Nawawi’s image as a 
prominent jurist was not developed during his lifetime. 
Some biographers, in fact compared al-Nawawi’s juristic 
achievements unfavorably with that of other jurists who 
lived around a generation after him. 

Taj al-Din al-Subki, for example, is known to have claimed 
that his father, Taqi al-Din al-Subki,? was actually more 


knowledgeable than al-Nawawi. “[My father] became the 
head of the Ashrafiyya College of Tradition after the late al- 
Mizzi,° and we find that no one in that position was more 
knowledgeable (a‘iam) than him, no one’ more 
accomplished in memorization (ahfaz) than al-Mizzi, and no 
one more pious (awra’) than al-Nawawi and Ibn al-Salah.”* 
Abu al-Hasan al-Samhudi (d. 911/1505), in his book al-Farid 
fi Ahkam al-Taqlid (The Uniqueness in the Rules of Taqlid), 
reported a narrative from Abu Zur‘ah al-‘Iraqi (d. 
826/1423), according to which the latter once asked his 
teacher, Siraj al-Din al-Bulqini (d. 805/1403),° about Taqi al- 
Din al-Subki’s status as an absolute mujtahid and his ability 
to perform ijtihad. Al-Bulqini said: “He [Taqi al-Din al- 
Subki] has fulfilled the requirements of ijtihad in himself.” 
When Abu Zur‘a asked whether or not Taqi al-Din al-Subki 
would ever perform taqlid, al-Bulqini was silent. He then 
concluded that there was nothing to prevent al-Subki 
senior from performing ijtihad except for a requirement to 
follow what has been established by the four founders of 
the madhhabs. Elaborating the law independently from 
these eponyms was considered a blamed innovation 
(bid‘a).® 

In another report, Taqi al-Din al-Subki acknowledged that 
his teacher Ibn Rif‘ah (d. 710/1310),’ was superior to him 
in terms of legal knowledge—the implication being that Ibn 
Rifah’s moral standing at the time was paramount in the 
school.® Regardless of the message behind and even the 
validity of this account, the report suggests that at least a 
half-century after his death, al-Nawawi was still not 
considered the outstanding figure among the _ late 
thirteenth- and early fourteenth-century jurists of the 
Shafi‘ite school. 

Al-Sakhawi also played down al-Nawawi’s influence in 
comparison to his contemporaries. In one report, he 
claimed that throughout the history of the Ashrafiyya 


College of Tradition, al-Nawawi, who once headed the 
college, was not the only one who had left behind a 
respected legacy at the institution. Like Taj al-Din al-Subki, 
al-Sakhawi said that Taqi al-Din al-Subki was known to be 
the most knowledgeable among scholars to have taught in 
the college, whereas al-Nawawi and Ibn al-Salah were 
known among the most pious.’ Here, it is certainly not a 
coincidence to find Taqi al-Din al-Subki again reported to 
be the most knowledgeable and al-Nawawi and Ibn al-Salah 
the most pious scholars in the Ashrafiyya. One might argue 
that this status was attributed to al-Nawawi due to 
perceptions of scholarship in the Damascene milieu: al- 
Nawawil was probably better known as the author of hadith 
works, which contributed to his prominence as a hadith 
scholar and professor, rather than as a practicing jurist. 
Compared to the achievements of his contemporaries, such 
as that of Taqi al-Din al-Subki, al-Nawawi’s opinions might 
not yet have been recognized or routinized in teaching 
circles outside of the Ashrafiyya. Hence it was natural that 
at the time of al-Sakhaw1, al-Nawawi’s legal thought should 
have been superseded by that of other jurists who lived 
around the same era. Judging by the tendency in Islamic 
legal theory to prefer the doctrine of the knowledgeable 
jurist over the pious one,!° al-Nawawi’s reputation was by 
no means a recommendation to those seeking a reliable 
authority. Nor did he emerge as the most authoritative 
Shafi‘ite jurist until after at least a half-century following 
his death. 

This inferior image is made even more obvious in the 
hierarchies of the authority of Shafi‘ite jurists elaborated 
by later generations of scholars.!! For example, in such 
hierarchy, al-Nawawi lies at the bottom, that is, the lowest 
level of the echelon. According to this order, the first level 
(after the founder of the school) is reserved for those who 
transmited the opinions of al-Shafi‘l and those who 


qualified to perform ijtihad within the madhhab by using 
the hermeneutic principles established by al-Shafi‘l. Al- 
Shafi‘l’s companions (ashab) such as Abu Thawr al-Kalbi, 
al-Muzani, or al-Buwayti, fall within this category. The 
second level is comprised of those jurists who fell short of 
the former category, but who are also qualified to perform 
ijtihad on particular legal queries that were not discussed 
by the founder of the school. This category includes jurists 
such as al-Ghazali and his peers. The third level consists of 
jurists capable of engaging in takhrij!? and who, because of 
their lesser mastery of the school’s literature, were limited 
to interpreting the opinions of their imam or selecting the 
established wajh-opinions. Jurists in this category include, 
among others, Imam al-Haramayn al-Juwayni. The bottom 
level was reserved for jurists capable of weighing various 
legal opinions in terms of the reliability of the transmitters 
or in terms of understanding the particular legal questions. 
With this capacity, they could decide that one opinion was 
preponderant over another. Jurists falling into this category 
include al-Nawawi and al-Rafi‘i.!* 

The above hierarchy shows that within the overall 
structure of authority of Shafi‘ite jurists, al-Nawawi’s 
juristic capacity was seen as limited to weighing already 
established legal opinions. Compared with the juristic 
achievements of previous scholars, such as al-Ghazali, al- 
Nawawi’'s personal qualities never replaced those of his 
predecessors. Even al-Rafi‘l’s legal opinions were often 
thought to be more authoritative than al-Nawawi’s.!* 
Hence, if we go by the above hierarchy, the legal opinions 
of al-Nawawi were taken into consideration only after 
prioritizing al-Ghazali’s and al-Rafi‘l’s, respectively. It is 
then obvious that al-Nawawi was little more than a primus 
inter pares in his lifetime and for at least a half-century 
after his death. 


As his legal works became more widely known, al- 
Nawawi’s posthumous image began to appear more exalted 
than before. For example, his achievement in 
authenticating hadith reports in legal works was celebrated 
as laying the groundwork for the study of the madhhab for 
later Shafi‘ite jurists. Even Ibn Riffah is known to have 
remarked: “al-Nawawi had a greater in-depth knowledge of 
hadith than al-Rafi‘l. For the major part of his legal works, 
he relied favorably on the authority of jurists as in the 
question of who narrated a hadith, and whether it is a 
sound, good, or weak hadith. Later jurists followed his lead, 
and his achievement is original.”!° Echoing Ibn Rif‘ah, Zayn 
al-‘Iraqi (d. 806/1404)!°© said that al-Nawawi was the first to 
begin weighing the quality of the hadith as sound or weak 
in his works on jurisprudence. He said: 


It is the habit of the ancient jurists (al-mutaqaddimun) to 
remain silent regarding the hadith they quoted in their 
works, without indicating from whom the hadith is 
narrated, and without specifying whether the hadith 
they used was sound or weak, except for a few, despite 
the fact that they were known as hadith scholars, 
because it was sufficient for them to refer to the books 
that they knew (i.e. the book of figqh or hadith 
collections), to the point where people no longer paid 
attention to what is in the book. Even al-Rafi‘l followed 
in their steps, although he had a good knowledge of 
hadith. This practice continued until al-Nawawi started 
to narrate the theory of hadith criticism in his works on 
jurisprudence. His initiative was important and 
valuable. !’ 


As a backward projection, this statement of course cannot 
be taken for granted. The ancient jurists, that is, those who 
were commonly believed to have lived around and before 
the period of the ninth century, cannot be branded as 


having been unaware of hadith criticism. When these 
jurists wrote their legal treatises, they had already made 
attempts to scrutinize which hadith was strong and which 
one was weak. For example, Ahmad b. Hanbal in his masa’il 
collections does not shy away from pronouncing on the 
quality of the hadith he quotes whenever there is 
disagreement over a legal position.!® Hence, al-Nawawi 
cannot be said to have been the first to narrate hadith 
theory in a legal work. Zayn al-‘Iragqi too must have been 
aware of the case of Ahmad b. Hanbal and other jurists like 
him. However, he deliberately rendered them insignificant 
in order to highlight al-Nawawi’s important contribution in 
applying hadith criticism to jurisprudence. Here al- 
Nawawi's legacy is also thought to have surpassed that of 
al-Rafi‘l, because the latter did not explicitly elaborate on 
this theory in his juristic works. 

Yet, despite this apparent bias, the statement testifies to 
al-Nawawi’s growing recognition as a jurist who knew a 
great deal of the science of the hadith. As the biographical 
literature relates, al-Nawawi composed specific books on 
hadith criticism titled al-Irshad fi ‘Ulum al-Hadith and its 
abridgment al-Tagqrib wa-l-Taysir li-Ma‘rifat Sunan al-Bashir 
al-Nadhir fi Usul al-Hadith.!9 The later work generated a 
commentary by one leading Shafi‘ite jurist in the fifteenth 
century, al-Suyuti, who hailed the work as one of the 
greatest importance and highly valuable.?° 

But Zayn al-‘Iraqi’s projection of al-Nawawi as the one 
who first applied hadith criticism in his work on 
jurisprudence may have been aimed at a point beyond 
acknowledging al-Nawawi’s growing reputation as a hadith 
scholar or as the author of al-Irshad and al-Taqrib. Because 
even if al-Irshad and al-Taqrib were excellent books in the 
field, they were nonetheless fairly well known to have 
relied substantively on Ibn al-Salah’s Kitab ‘Ulum al- 
Hadith.*! Hence, it could certainly not have been al-‘Iraqi’s 


objective to merely state what was obvious, that is, al- 
Nawawi’s reliance on Ibn al-Salah’s work. Instead, what 
Zayn al-‘Iraqi aimed to achieve here was apparently to 
elevate al-Nawawi’s prestige as a jurist of the highest 
calibre in the history of the Shafi‘ites. In contrast to al- 
Nawawil's position in the above hierarchy of Shafi‘ite jurists 
that placed him at the bottom of the echelon, Zayn al-‘Iraqi 
idealized al-Nawawi as a jurist of the highest standing who 
did not need to rely on the canonical collections of the 
hadith of the Prophet, such as those of al-Bukhari and 
Muslim, in his work on jurisprudence. Simply put, unlike 
non-specialists or jurists of lower calibre who would be 
forced to rely on those canonical books, al-Nawawi was 
capable of evaluating hadith on his own.?2 

As commentary on his legal works increased, al-Nawawi’s 
writings began to enjoy prestige and popularity among 
Shafi‘ite jurists. Although there is no need to explain in 
great depth the extent to which al-Nawawi’s works were 
received by later Shafi‘ite jurists, it is important for the 
purpose of this discussion to mention a few of them. Taking 
the Rawda as an example, al-Suyuti notes that this book 
became the mainstay of Shafi‘ite jurists (‘umdat al- 
madhhab) for its detailed elaboration of legal doctrines and 
points of difference with other schools of law.?? Similarly, 
the Majmu‘ was also admired by later Shafi‘ite jurists as it 
represented al-Nawawi’s most solid legal scholarship, 
despite the fact that he was unable to complete the book. 
Tagi al-Din al-Subki (the father of Taj al-Din al-Subki), who 
took on the burden of continuing the writing of the Majmu‘ 
after al-Nawawi died, admitted the difficulty of achieving 
the same level of literary quality and perfection that al- 
Nawawil had _ set for himself. “There are _ three 
requirements,” al-Subki states, “that one needs to have in 
order to meet al-Nawaw1’s level of legal scholarship in the 
Majmu‘. The first is that one must devote all his time to 


writing and have nothing to worry about, not even family. 
The second is the availability of literature and the mastery 
of legal knowledge that would assist him in writing. The 
last is sincere intention and commitment to piety and 
ascetic life.” These three requirements, according to al- 
Subki, are hard to meet.?* In the end, even al-Subki never 
had the chance to complete the book.2° 

Al-Nawawi's other book, the Minhgdj, is also known as a 
reliable reference for the Shafi‘ite school’s doctrines. This 
concise work, as al-Suyuti notes, gained fame among 
students of jurisprudence, teachers, and muftis for its 
comprehensive content and the literary style of its 
language.2° It is considered one of the most authoritative 
repositories of the school’s doctrines, whose practical 
purpose was to aid the jurist-muqallid or judge in a court to 
issue a legal opinion or judgment accurately representing 
the madhhab’s position. It has also attracted more 
commentary than any other of al-Nawawi’s primary legal 
works. Extant commentaries of the Minhadj include: the 
‘Umdat al-Muhtaj of Siraj al-Din ‘Umar b. ‘Ah Ibn al- 
Mulaqqin (d. 804/1402); the Kanz al-Raghibin of Jalal al-Din 
al-Mahalli (d. 864/1460); the Tuhfat al-Muhtaj of Ibn Hajar 
al-Haythami (d. 974/1566); the Mughni al-Muhtaj ila 
Ma‘rifat Ma‘ani alfaz Sharh Minhaj of Shams _ al-Din 
Muhammad b. Ahmad al-Khatib al-Sharbini (d. 977/1569); 
and the Nihayat al-Muhtqj ila Sharh al-Minhaj of Shams al- 
Din Muhammad b. Ahmad b. Hamza al-Ramli (d. 
1004/1596). In addition, the Minhaj also became a standard 
curricular textbook and subject for memorization in 
colleges of law. It formed part of the qualifications needed 
to obtain a license to transmit the Shafi‘ite school’s 
doctrine.?’ 

Be that as it may, al-Nawawi was never immune from the 
criticism of jurists who lived after him. Zayn al-Din al- 
Kitnani (d. 738/1338)28 was known as one Shafi‘ite jurist 


who wrote a refutation of al-Nawawi’s Rawda, although the 
work did not enjoy popularity after Taqi al-Din al-Subki 
exposed its shortcomings in a single work entitled Radd 
‘ala al-Shaykh Zayn al-Din Ibn al-Kitnani fi I‘tiradatihi ‘ala 
al-Rawdah.?2 Another Shafi‘ite jurist, al-Isnawi, is also 
known to have argued against al-Nawawi. In the chapter 
related to the bath purification (bab al-ghusl) of his 
Majmu‘, al-Nawawi forbade the removal of pebbles (hasa) 
from the mosque. This statement, according to al-Isnawi, 
went too far as it implied that al-Nawawi restricted people 
from performing dry ablution (tayammum) using sand 
(turab) from around the mosque.°° However, Badr al-Din b. 
‘Abd Allah al-Zarkashi (d. 794/1392),°! who was himself a 
former student of al-Isnawi, came to al-Nawawi’s defence 
and disproved his teacher’s legal inferences. For al- 
Zarkashi, al-Nawawi’s statement implied that he would only 
prohibit people from performing dry ablution using 
materials (pebbles, rocks, soil, etc.) that had already 
became part of the mosque, but would not prohibit them 
from using materials (such as dust) that came into the 
mosque by the wind blowing or spraying onto it.°* In 
arguing this position, al-Zarkashi made a conscious attempt 
to promote al-Nawawi’s legal stand vis-a-vis those who 
were thought to have misrepresented him. 

The same veneration continued with the next generation 
of jurists. Ibn Hajar al-Haythami, for instance, reports how 
al-Isnawi issued a fatwa based on al-Nawawi’s opinion in 
the Rawda. As discussed earlier, we know that al-Isnawi 
was very critical to al-Nawawi’s legal position, including 
what al-Nawawi elaborated in the Rawda. Thinking that 
people would not pay attention to a fatwa based on his own 
reasoning, al-Isnawi relied on al-Nawawi’s Rawda instead 
of his own writing. “The reason,” Ibn Hajar explains, “is 
that in his own writing al-Isnawi formulated the 
preponderant opinion based on his own authority, whereas 


the preponderant opinion that he cited from al-Nawawi was 
formulated on the authority of the madhhab.”?° It was to 
anticipate the same drawback in formulating a legal 
opinion that Abu Bakr al-Qaffal, when requested to issue a 
fatwa, usually asked the petitioner whether the latter 
wished to hear the madhhab (i.e. personal opinion) of al- 
Qaffal, or the madhhab (in this case, doctrinal opinion) of 
al-Shafi'l.2* Here, Ibn Hajar al-Haythami made a conscious 
attempt—as did al-Zarkashi—to venerate the image of al- 
Nawawi as one whose juristic authority represented the 
ruling of the madhhab. Hence, by the time of Ibn Hajar al- 
Haythami, al-Nawawi’s image, which had previously been 
no greater than any other jurist’s or even inferior to his 
contemporaries, had evolved into an authority that 
represents the doctrine of the Shafi‘l school of law. 

From these records, we can see that al-Nawawi’s 
reputation as a prominent jurist did not emerge during his 
own lifetime. And while he may have written a corpus of 
legal works that were significant for the development of the 
Shafi‘te legal traditions, even these needed time to gain a 
wide readership and enjoy popular and authoritative status. 
In other words, al-Nawawi had to undergo aprocess 
through which his status as an ordinary jurist was 
increasingly venerated to the point where his juristic 
authority became almost undisputable. Al-Nawawi’s image 
as a high calibre jurist furthermore saw competition from 
others who may have possessed the same level of juristic 
knowledge, but had not gone through the same process as 
al-Nawawi had. In other words, there was a deliberate 
attempt to vindicate al-Nawawi’s status and to single out 
his accomplishment as one who contributed to the 
development of the school’s doctrine. 

Why al-Nawawi became the subject of this veneration is 
not difficult to explain. One has to see this augmentation 
process as a natural requirement for a functioning society 


in a way that is very similar to the modern distribution of 
power. In this case, we may recall Marshall Hodgson’s 
division of Muslim society into the so-called clerical and 
political classes. The former is the one representing 
religious institutions whose duty, among others, was to 
formulate or establish legal judgment from its divine 
sources. The political class, that is, the caliph and the 
apparatus surrounding him (the judges, the police, tax 
collectors, or market inspectors), had a rather limited 
function when it came to preserving order in the 
community.°° It was in this context that prominent Muslim 
figures such as Abu Hanifa, Malik, al-Shafi'l, and Ahmad b. 
Hanbal, emerged in traditional Muslim sources as the 
“founders” of their respective schools of law. As Wael 
Hallag has shown, they became the supposed founders of 
the Hanafite, Malikite, Shafi‘ite, and Hanbalite schools 
respectively, not only because they were jurists of a certain 
calibre, but also because they were “constructed” by their 
followers to become so.*° Hence, rather than viewing them 
as mere “great figures” in history, we must see the 
attribution given to them as the necessary steps to 
accommodate the need of Muslims to anchor law in certain 
authority, since in Islamic society the ruling power did not 
produce or promulgate law. Legal authority, therefore, had 
to lodge in individuals, such as the eponyms of the schools 
of law. 

However, as the madhhab evolved from a personal to a 
doctrinal school of law,°’ authority construction was 
extended to later jurists who lived during the _ post- 
formative period for exactly the same reason, that is, to 
continue the exaltation of the authority of the eponym, 
since legal authority in Muslim society remained invested 
with Muslim jurists and not with the ruling power of the 
day. If al-Shafi‘l was considered the axis of authority in the 
institutional operation of the madhhab, the importance of 


al-Nawawi lay in the fact that he was the one who 
connected later jurists to al-Shafi‘l, both in terms of his 
personal authority and his doctrinal legacy as developed by 
his followers. For later jurists, al-Nawawi’s juristic figure 
was all they needed to continue the institutionalization of 
the madhhab and achieve effective source of legal 
authority. 

But al-Nawawi was by no means the only Shafi‘ite jurist 
who became the subject of this extended authority 
construction. Over the course of time, there were others in 
the madhhab who were the object of veneration almost 
similar to that of al-Nawawi. For example, Abu Hamid al- 
Isfara’ini (d. 406/1016), the leader the tariqa of the Iraqian 
jurists, was venerated by biographers as the “Second al- 
Shafi” for his knowledge of the madhhab.*® Al-Shirazi 
reports in fact that there were people who claimed that 
Abu Hamid al-Isfara’ini was even more knowledgeable than 
al-Shafil himself.°2 He also notes that many of the great 
Shafi‘ite jurists who lived during the early fifth century 
were the students of Abu Hamid, such as al-Qadi Abu al- 
Tayyib al-Tabari (d. d. 450/1058),4° Abu al-Qasim al-Karkhi 
(d. 447/1055),4! and Abt al-Hasan ‘Ali al-Mawardi (d. 
450/1058).42 Similarly, we also saw in Chapter 1 that Ibn 
Surayj was granted honourable status for his role in the 
spread of the madhhab, a status that not even al-Shafi‘l’s 
direct students such as al-Muzani would ever receive.*? 
One comes across many others who were venerated as 
leaders of the Shafi‘'l1 madhhab in major cities, as was the 
case of Abu Bakr al-Tusi al-Nawgani (d. 420/1029) who was 
said to have been the leader of the Shafi‘ites of Nishapur 
(kana imam ashab al-Shafii bi-Nisabur),** or of Abu Sa‘d 
Isma‘il al-Jurjani (d. 396/1005) who was praised as the 
shaykh of the Shafi‘l school Gorgan.*° 

However, none of these jurists enjoyed the same legacy 
among later jurists as al-Nawawi. That is to say, the 


veneration and authority construction accorded to al- 
Nawawi was no mere fabrication. Al-Nawawi’s intellectual 
and juristic qualities were such that they readily 
distinguished him from other high-profile Shafi‘ite jurists, 
for reasons that will be discussed in Chapters 3, 4, and 5. 


Al-Nawaw1i’s authority to later Shafi‘ite jurists 


Having established that al-Nawawi was the focus of 
extended authority construction, it is now necessary to 
analyze what this meant for later Shafi‘ite jurists. When al- 
Nawawil was praised for making it seen as though al-Shafi‘l 
had never passed away, this was not simply in recognition 
of his legal works or the collection of doctrines he 
transmitted from previous jurists. Likewise, when he was 
held up as the one on whom leadership in the knowledge of 
the madhhab had been conferred (‘alayhi ra’san fi ma‘rifati 
al-madhhab),*©° or as the one who was responsible for 
synthesizing legal knowledge (musharik fi ba‘di al-‘ulum),*’ 
—as al-Dhahabi, and later, Kahhala declares in establishing 
his posthumous legacy—this was not merely because he 
had amassed an extensive knowledge of the school’s 
literature. Al-Nawawi’s fundamental contribution, I 
contend, consisted in his intermediary function of 
representing the authoritative voice of the school. In this 
sense, for later Shafi‘ite jurists, al-Nawawi occupied a 
special place not only because he was thought to be the 
one who had the final say about the madhhab, but also 
because he fit all the requirements needed for the 
continuous institutionalization of the madhhab. 

This particular position is clearly articulated in the Fath 
al-Mu‘in bi-Sharh Qurrat al-‘Ayn by Zayn al-Din al-Malibari 
(d. 987/1579). Al-Malibari stated that a jurist mujtahid, that 
is, one who reaches the level of knowledge to derive law 
from the scriptures, must follow his own ijtihad when 
issuing a fatwa. If he is a muqallid, or one who does not 


have the same level of knowledge as the mujtahid, he must 
rely on whatever is agreed upon by the “two teachers”— 
that is, al-Nawawi and al-Rafi‘l. In a special chapter 
discussing the matters of judiciary (bab al-qada’), al- 
Malibari elaborates upon the authority of al-Nawawi in 
detail as follows: 


You ought to know that the established opinion in the 
Shafi‘'l madhhab for adjudication and fatwa is whatever 
is agreed upon by the two teachers [i.e. al-Nawawi and 
al-Rafi‘i]. Then priority is given to al-Nawawi’s opinion, 
then to al-Rafi‘l’s, then to what has been declared to be 
preponderant by the majority. The next is given to those 
more knowledgeable and then to those more pious. Our 
teacher [i.e. Ibn Hajar al-Haythami] said that this is 
what has been agreed upon by the most scrupulous later 
jurists.4° 


In this passage, al-Nawawi, along with al-Rafi‘l, is spoken of 
with such high esteem due to his role as a preserver of the 
established doctrine of the madhhab. They were idealized 
as authorities upon whom later jurists would rely for their 
legal inquiries. However, al-Nawawi was_ considered 
superior to al-Rafi‘l probably because many of al-Rafi‘l’s 
opinions became the subject of al-Nawawi’s tashih and 
tarjih (two technical concepts that will be discussed in 
Chapter 4).*9 Therefore, in the case of a difference over 
legal interpretation between al-Nawawi and al-Rafi‘l, the 
legal standing of al-Nawawi is given higher priority. Al- 
Nawawi's authority remained undisputed to the extent that 
only the opinion of the majority of jurists could render his 
opinions less preponderant. 

Furthermore, as reflected in didactic and substantive 
works by later Shafi‘ite jurists, this recognition of authority 
was routine and well established within the madhhab for at 
least two more centuries following al-Nawawi’s death. For 


example, in his al-Fawa’id al-Madaniyya: fi-man Yufta_ bi- 
Qawlihi min A’immat al-Shdfi‘iyya, Sulayman al-Kurdi (d. 
1780) states that jurists affiliated with the madhhab, whose 
knowledge and ability is limited to weighing opinions in the 
school’s corpus juris, should not issue a fatwa based on the 
school’s doctrines except in the case of one that is deemed 
preponderant by al-Rafi‘i and al-Nawawi.°? Sulayman al- 
Kurdi does not detail the extent to which al-Rafi'l and al- 
Nawawi’s opinions were considered relevant to the 
changing conditions facing Muslims in his era, but his 
statement reflects a common perception that through their 
respective authorities, the madhhab was able to effectively 
manage the social life and legal realities of Muslims. 
Referring to Ibn Hajar al-Haythami, Sulayman al-Kurdi also 
added that jurists of the same category were all likewise 
not allowed to issue a fatwa based on opinions that 
contradicted those of al-Nawawi and al-Rafi‘l, even if the 
fatwa appeared to confirm al-Shafi‘l’s opinion as recorded 
in his al-Umm or even if it reflected the opinion of the 
majority of jurists. The assumption behind this deliberate 
preclusion was that both al-Nawawi and al-Rafi‘l were 
thought to have had a better knowledge of al-Shafi‘l’s texts 
than other jurists might possibly have. If there is 
contradiction between al-Nawawi and al-Rafi‘l, again, al- 
Nawaw/i's opinion is preferred.°! 

As the main reference, or the one who had the final say 
about madhhab doctrine, al-Nawawi’s position seems, at 
prima facie, to betray the hierarchy of juristic authority 
already established within the Shafi‘l legal tradition. As we 
saw in the previous model of hierarchy of authority, al- 
Nawawi was placed at the bottom, below the level of high 
calibre jurists such as al-Muzani, who was among the few 
jurists who sat at the top of the hierarchy, and even below 
the likes of al-Ghazali, who occupied the second level of the 
hierarchy, as well as below those who were capable of 


performing takhrij in the third level.°* This would mean 
that in theory, al-Nawaw1’s juristic authority did not replace 
that of jurists from earlier generations. Nowhere in the 
works of later jurists is it stated that al-Nawawi was more 
authoritative than, say, al-Ghazali or al-Shirazi, who were 
assigned a higher level in the hierarchy of jurists. If we 
judge from al-Nawaw1’s existing works, such as the Minhdj, 
the Majmu‘, and the Rawda, al-Nawawi was clearly never 
detached from the contributions of Shafi‘ite jurists before 
him in the development of the doctrine of the madhhab, for, 
as we know, the doctrine was cumulative. As will become 
clear in Chapter 3, the Minhaj, the Majmu‘, and the Rawda 
are al-Nawawi’s commentaries on legal works written by 
either al-Ghazali or al-Shirazi. Hence, it should not come as 
a surprise to find that, in the hierarchy of authority of the 
Shafi‘ite jurists quoted earlier, al-Nawawi was placed at a 
lower level, below the rank of al-Ghazali and his peers. 
However, in practical terms, al-Nawawi’s_ authority 
remained undisputed among Shafi‘ite jurists because he so 
expertly crystalized their legal opinions and presented 
them on the authority of the madhhab. Even here, al- 
Nawawi cannot be said to have attempted to exceed the 
privilege that all jurists before him had enjoyed because 
they contributed to the accumulation of the school’s 
doctrines. This being said, al-Nawawi was by no means 
inferior to them. Al-Nawawi is still held in high regard 
among later Shafi‘ite jurists as the one who decided which 
of the school’s doctrines were to be followed based on his 
compherensive understanding of and loyalty to al-Shafi'l’s 
hermeneutic and juristic principles. Through al-Nawawl, 
the legal opinions of all high-calibre jurists might be 
deemed irrelevant for later jurists not because al-Nawawi 
was superior to them, but because al-Nawawi had the 
Capacity to weigh their opinions based upon the supremacy 
of al-Shafi‘l, who was firmly considered the founder of the 


madhhab. In other words, al-Nawawi was the funnel of the 
madhhab, through whom the cumulative doctrine of the 
school and loyalty to it were channeled and given the 
highest articulation. 

Viewing al-Nawawi within this scheme, it can safely be 
concluded that the legacy of al-Nawawi for later jurists 
rested on his authoritative ability to connect these jurists 
with the enormous body of legal literature written by 
previous jurists, including that of the founder of the school, 
and finally to supply them with the authoritative doctrines 
of the madhhab. It was precisely in this regard that al- 
Nawawi functioned as the extended authority construction 
in the Shafi‘l school of law. 


Legal change and the limits of al-Nawawi’s 
authority 


Given al-Nawawt’s role as preserver and primary reference 
of the madhhab, whose authority was generally undisputed, 
it is important to bring up the question of legal change in 
light of the crystallization of the Shafi‘ite school’s 
doctrines. The main concern in this section is not to discuss 
whether or not legal change took place after the formation 
of the madhhab, as this has been made obvious from 
established scholarship.°* Rather, this section shall discuss 
how later jurists who were deeply rooted in the Shafi‘ite 
legal tradition responded to the need for legal change 
given that not all the school’s doctrines were sufficient to 
cover the legal problems of Muslim communities. One thing 
that is certain is that, while providing the needed stability 
and authoritative doctrines, al-Nawawi in all his juristic 
works never had the intention of codifying the school’s 
doctrine; his aim was to provide a short opinio juris, or 
legal opinion that he considered correct and preponderant. 
Hence, he did not imply that his legal opinions would be 
continuously applicable or that they would never need to be 


verified by later jurists. In fact, al-Ramli, one of the 
commentators on al-Nawaw1, found out that not all the 
doctrines that al-Nawawi claimed as authoritative were 
representative of the madhhab and consistent with the 
school’s methodology.°* This is to say, what al-Nawawi 
enunciated as preponderant doctrines were not necessarily 
so for other jurists in different times and places. 

Al-Nawaw/i is also known to have erred in formulating an 
opinion which he claimed was representing the doctrine of 
the Shafi‘l madhhab, when in fact it had its origin in the 
doctrine of Abu Hanifa and is not known among Shafi‘ite 
jurists. As in the case of estate division share (irth) between 
non-Muslims, al-Nawawi in his Sharh Sahih Muslim is 
known to have said that two harbis (i.e. non-Muslims and 
non-citizens of Muslim territories who declare enmity 
toward Muslims) residing in two territories that are in a 
state of war with one another (biladayn mutaharibayn) may 
not inherit from each other. Al-Nawawi also added that his 
opinion on this case represented the doctrine of the ashab, 
that is, scholars or jurists upholding the Shafi‘! madhhab.°° 
However, al-Ramli and_  al-Adhra’i (d. 783/1381)°° 
considered al-Nawawi negligent (sahw) in this instance 
because the opinion he put forward reflected the doctrine 
of Abu Hanifa, not that of the Shafi‘ite jurists.°’ 

What makes’ al-Nawawi’s’ opinion on _ this_ case 
problematic and led it to become the subject of inquiry is 
not merely the fact that al-Nawawi derived the doctrine 
from the Hanafites. On the surface, later Shafi‘ite jurists 
appear to be perplexed by al-Nawawi’s inconsistent 
statements regarding the nature of estate division shares 
between non-Muslims. Contrary to what he said in Sharh 
Sahih Muslim, al-Nawawi states in his Rawda that the 
harbis may inherit from one another, irrespective of 
whether each of them resides in different territories caught 
up in war or not. In other words, a state of war between the 


territories in which the harbis reside was not a condition 
that might prevent their rights to inherit from one 
another.°® 

The same inconsistency is also apparent from _ al- 
Nawawi's other books, especially the Majmu‘. Nur al-Din 
Yusuf al-Ushmini (d. 900/1496),°° in his commentary on 
the Majmu‘, al-Yanbu‘ bi Sharh al-Majmu‘, points out the 
contradiction between al-Nawawi’s statement in Sharh 
Sahih Muslim and that found in his Majmu‘ in which he 
does not differentiate between the right of non-Muslims to 
inherit from their kin depending on the status of the 
territories where they reside. Al-Ushmuni said: “Two 
dhimmis (i.e. non-Muslims citizen of Muslim territories) 
and two harbis may inherit from one another, even if their 
territories and religions are different: such as_ the 
Byzantine Empire (al-Rum) and India (al-Hind), or between 
Jews, Christians, Zoroastrians, and the pagans.”°° Here 
again the state of war between the territories where non- 
Muslims reside is not the prerequisite for the legality of 
individuals inheriting from one another. For the Hanafites, 
on the contrary, the right of non-Muslim individuals to 
inherit ceases if the territories where they reside are at 
war, even if they are of the same faith.®! Judging from the 
later jurists’ discussions on this case, what appears to have 
been an instance of inconsistency or carelessness on al- 
Nawawi’s part in expressing the Hanafite position was 
ultimately understood as a matter of a principle that 
contradicted the Shafi‘'1 madhhab. It was for this reason 
that later generations of Shafi‘ite jurists, from al-Ramli and 
Ibn Hajar al-Haythami, down to Sulayman _ al-Kurdi, 
considered al-Nawawi’s opinion regarding the _ estate 
division share between non-Muslims as recorded in Sharh 
Sahih Muslim to be unreliable. 

Perhaps, in order to anticipate similar problems of error 
or inconsistency, the generation of Shafi‘ite jurists after al- 


Nawawi established their own way of maintaining the 
school’s authority and of making the law dynamic and 
applicable to the continual changes in society. For example, 
in the case of conflicting messages within the corpus of al- 
Nawawi's legal works, later Shafi‘ite jurists made an 
assessment to decide which of al-Nawawi’s opinions and 
which of his books was most authoritative to follow. Hence, 
according to Ibn Hajar al-Haythami, those of al-Nawawi’s 
works that most closely followed (mutatabbi‘) the reports of 
the ashab or jurists upholding the Shafi‘'l1 madhhab were 
thought to be more preponderant than those which 
contained much more of his commentaries and reasoning. 
The books falling into this approved category were the 
Majmu‘, al-Tahqiq, and al-Tanqgih. Some of al-Nawawi’s 
other, more popular books, such as the Minhaj, Rawda, 
Sharh Sahih Muslim, Tashih al-Tanbih, and his collections 
of fatwds are of secondary to the former category.°* The 
reasoning behind this ranking seems to be that the works 
based on more independent jurists were considered more 
reliable than those generated from the opinions of jurists of 
lower calibre. This explains why the Majmu‘, and the 
Tangih were considered to be more reliable than the 
Minhqj or Sharh Sahih Muslim since the former two works 
contain many opinions from jurists of high authority in the 
madhhab. Furthermore, to solve a legal case that had not 
been covered in al-Nawawi’s juristic works, they resorted 
to the authority of certain first-rate jurists of their 
generation who would make legal inferences on the basis of 
the methodology and hermeneutic principles of al-Shafi‘l.°° 

Nevertheless, a knowledge of al-Nawawi’s_ writings 
became one of the criteria that later jurists had to acquire 
so that they could legitimately issue fatwas. Hence, jurists 
who had an outstanding mastery of al-Nawawi’s works, in 
addition to general knowledge of the school’s literatures 
and methodology, were thought to be the ones that were 


most relied upon in the madhhab. Among Shafi‘ite jurists in 
the post-Nawawi era, it was Ibn Hajar al-Haythami and al- 
Ramli who were regarded as the most distinguished and 
whose legal opinions could serve as_ the school’s 
authoritative doctrine for fatwa. As already noted in the 
first section of this chapter, both Ibn Hajar al-Haythami and 
al-Ramli wrote commentaries on al-Nawawi’s Minhaj for 
their respective learning communities and audiences. It 
might even be suggested that it was through Ibn Hajar al- 
Haythami and al-Ramli that the Nawawic character of the 
Shafi‘l school’s doctrines further developed and was 
transmitted down to subsequent jurists. Al-Nawawi’s 
mediating authority, in other words, remained significant 
for later jurists, even when he was no longer there to 
provide new solutions for their new legal problems. 


Final remarks 


The above discussion has shown how _ al-Nawawi’s 
reputation and legacy were developed, evolving from a 
jurist whose capacity was limited to weighing already 
established legal opinions to becoming one who had the say 
about the doctrine of the madhhab. His significance was 
highlighted by the later Shafi‘ite jurists in order to 
accommodate the need of Muslims to anchor law in certain 
authority. In this sense, al-Nawawi became an extended 
axis of authority that mediated the positions of later jurists 
with the authority of the eponym and the enormous 
collection of the school’s doctrines, and supplied them with 
the ones he considered as preponderant. Despite the fact 
that not all the doctrines which he deemed authoritative 
were practical and relevant for the legal realities of 
Muslims in different time and places, he nevertheless 
gained an unequivocal status in biographical dictionaries as 
the mainstay of the Shafi‘ite school’s doctrine. 
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difference may just have been a matter of loyalty to one’s genealogy of 
learning circles over another’s, and not necessarily a matter of the juristic 
quality or the knowledge of either jurist. See al-Shalyati, al-‘Awa’id al- 
Diniyya fi Talkhis al-Fawa’id al-Madaniyya, 80-81. 
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3 Two communities of interpretation 
Tariqa of the Iragians and the 
Khurasanians 


The significance of the respective tariqgas (methods of 
interpretation) of the community of the Iragian and 
Khurasanian jurists in the history of the Shafi‘l madhhab 
cannot be exaggerated. Their emergence represented an 
important element in the long-term development of the 
school’s doctrine. So important were these tarigas that one 
of the main reasons behind al-Nawawi’s elevation to chief 
authority among later Shafi‘ite jurists was his ability to 
understand the legal interpretation of the two communities 
of jurists and reconcile their differences though his own 
lens. However, at least until the publication of Wael 
Hallaq’s Authority, Continuity, and Change in Islamic Law, 
the tariqas and their significance within the Shafi‘l 
madhhab remained a mystery to both Western and Muslim 
scholarship. Even among those who dealt with the history 
of the Islamic schools of law, no light was shed on the 
substantive role of the tarigqas. This may be said, for 
instance, of Muhammad Abu Zahra’s Tarikh al-Madhahib 
al-Islamiyya, where despite making a reference to the 
difference in legal approach between jurists of Iraq and 
Khurasan, the author makes no further attempt to explain 
how they had differed.! 

Christopher Melchert, in his monograph The Formation 
of the Sunni Schools of Law, also mentions the “Khurasani 
school” and rightly points to Abu Bakr al-Qaffal al-Marwazi 
al-Saghir (d. 417/1026) as the one who systematized the 


group as a separate entity within the larger Shafi'l legal 
tradition. However, he too does not offer any further 
discussion on the nature of this sub-school entity. Eric 
Chaumont, in his entry about the Shafi‘l school in the 
Encyclopaedia of Islam, similarly mentions the existence of 
the Iragian and Khurasanian branches of Shafi‘ism, with 
the later being identified as “more speculative” than the 
former.*? But the sources and narrative history that he 
provides are inadequate to allow readers to appreciate the 
significance of the tariqas. A brief insight into the tariqas 
may also be gleaned from George Makdisi’s The Rise of 
Colleges, in which he amply discusses the polarization of 
the methods of argumentation of jurists as part of the 
proliferation of scholastic legal literature.* Yet despite this 
observation, the substance of these two tarigqas remains 
obscure, given Makdisi’s focus on deciphering learning 
traditions at the expense of the growth of substantive 
doctrines in the Shafi‘l school of law. 

This chapter will investigate the origins of these tariqas, 
their substantive differences and transmitters, and al- 
Nawawi's juristic efforts to reconcile the two tarigqas. It 
must be noted that, in this case, al-Nawawi was by no 
means the only or even the first jurist who engaged in this 
conciliatory project. Throughout the history of the Shafi‘l 
school of law, there were many others who made similar 
attempts at reconciling the two tariqas. However, in the 
long run, al-Nawawi’s project stood out as the most 
successful and proved to have an enduring influence on 
later generations of Shafi‘ite jurists. What he accomplished 
was more than simply copying or continuing the attempts 
already initiated by his predecessors; he expanded his 
effort onto a different level, covering the opinions of jurists 
of the tariqa from the fourth/tenth century until those who 
lived in the fifth/eleventh century. 


The origins and meaning of the tariqas 


The origins of the tarigas in the Shafi‘l school of law must 
be understood as part of the long process of the synthesis 
between traditionalism and rationalism in Islamic law. This 
synthesis, as modern scholars have generally agreed, was 
initially triggered by al-Shafi‘l, who radically challenged the 
practices of jurists of his generation to base their legal 
decision on ra’y (opinion) and the consensus-based of the 
Companions, and forced them to break with their practice, 
insisting instead on the authority of the hadith of the 
Prophet and naturally the Qur’an°® as the sources of the 
law.© The impact of al-Shafi‘l’s challenge was pervasive in 
that it significantly decreased the arbitrary activity of the 
“people of opinion,” or ahl al-ra’y, in deriving law without a 
direct reference to the hadith of the Prophet. As al-Nawawi 
recounts in his Tahdhib, for example, before al-Shafi‘l 
arrived in Baghdad, there were twenty teaching circles 
promulgating the doctrine of the ahl al-ra’y in the western 
mosque of Baghdad. Al-Shafi‘l’s influence dropped the 
number to such an extent that there were no more than 
three or four circles active in the mosque in his day.’ Al- 
Nawawi also relates how Abu Thawr al-Kalbi (d. 240/854), 
who was known to have learned ra’y and the doctrine of the 
Iragians (qgawl ahl al-‘Iraq), spoke favorably about al-Shafi'l: 
“I, Ishaq b. Rahawayh [d. 238/853], Husayn al-Karabisi [d. 
245/859] and many people of Iraq would never have 
abandoned out our innovation (bid‘atuna) had we not met 
al-Shafi‘l.”® Al-Karabisi was also reported to have said: “We 
know how to derive law from many sunan® only with the 
teaching of al-Shafi'l.”!° In Egypt, a certain ‘Ali b. Mu‘abid 
al-Misri was also known to have said: “We did not know the 
hadith until al-Shafiii came to us.”!! “Many people,” al- 
Nawawi added, “abandoned whatever they had taken from 
their teachers, no exception among senior scholars (kibar 


al-a’imma) who also leaned toward al-Shafi‘l whenever they 
find something in al-Shafiil what they never heard from 
others.” !2 

Despite this challenge, al-Shafi‘l did not go as far as to 
reject the activity of discretionary reasoning altogether. On 
the authority of Harmalah (d. 243/857), al-Shafi‘l was 
reported to have made the distinction as follows: “Whoever 
wants to master the sound hadith, he shall learn with 
Malik; whoever wants to master dialectic (jadal), he shall 
refer to Abu Hanifa; and whoever wants to master the 
Quranic exegesis (tafsir), he shall learn from Mugqatil b. 
Sulayman.”!° Here, ra’y remained an important instrument 
for legal activity in its own right. In fact, as he makes clear 
in his Risadla, al-Shafi‘l made room for ra’y as an instrument 
of legal activity, which came to be known by the distinctive 
term of giyas.!4 With this inclusion of gqiyds, al-Shafi‘l 
meant to wed rationalism with traditionalism. 

That being said, al-Shafi‘l’s rudimentary attempt to 
synthesize the rationalist and traditionalist approaches did 
not bear fruit during his own lifetime. Here there is no 
good reason to disagree with MHallag, who _ has 
demonstrated that it took at least another century for the 
amalgamation that al-Shafi‘l had initiated to gain a foothold 
among his followers.!° Hence, al-Shafi‘l’s immediate 
students, such as al-Muzani and Rabi b. Sulayman al- 
Muradi, for example, had a hard time understanding how 
the synthesis should inform their legal activity. In fact, 
posthumous reports plainly show their inability to 
articulate the synthesis, leading them to stray from al- 
Shafi‘l’s path over the span of their scholarly career. Ibn 
Qadi Shuhba relates how “Rabi‘ b. Sulayman was more 
knowledgeable than al-Muzani in the field of hadith, while 
al-Muzani was more knowledgeable than Rabi‘ b. Sulayman 
in fiqh,'© it was as if one did not know anything but the 
hadith and the other nothing but figh.”!’ Some followers of 


al-Shafil who were unable to comprehend this 
reconciliation effort eventually went as far as to reinforce 
their teacher’s doctrine at its extremes. This led to the 
emergence of staunch Shafi‘ites, the most notable among 
these being Ahmad b. Hanbal (d. 241/855), who confidently 
used to issue legal opinions based entirely on al-Shafi'l’s 
doctrine, including, if necessary, al-Shafi‘l’s theory of 
giyas.'® Another extreme interpreter was Dawud b. ‘Ali b. 
Khalaf (d. 270/884), who wandered far from doctrines of 
the former, particularly in his unconditional rejection of 
qiyas, which often became a subject of ridicule among later 
Shafi‘ites.!9 

Other followers of al-Shafiil reconciled their legal 
understanding (figh) with the hadith according to their own 
discretion. This was the case with Abu Thawr, Ishaq b. 
Rahawayh, and Muhammad b. Ishag al-Sulami (d. 
312/924),2° who were reported to have synthesized their 
knowledge of hadith and figh. For others, such as in the 
case of Abu ‘Abd Allah b. Nasir al-Marwazi (d. 294/907), 
such a conciliatory effort was elusive and painful, so much 
so as to lead him to confess: “I have recorded hadith for 27 
years, I have heard many statements (qawl) and legal 
cases, but I still do not have a good opinion of al-Shafi'l.”2! 
Hence, despite the fact that al-Shafi‘l’s personal teachings 
captivated some, they did not immediately gain wide 
acceptance. 

Nevertheless, with the constant growth of hadith 
scholarship, the synthesis process continued by bridging 
and reconciling the two binary positions in legal thought. 
Yet, while more and more people of ra’y joined the 
traditionalist band, the rationalists did not disappear 
altogether. Their continuing influence was ensured by the 
efforts of the ahl al-kalam, who gained the upper hand by 
momentarily winning the support of Caliph al-Ma’mun, who 
initiated the mihna.22 Joseph Schacht describes the 


rationalists as being of two kinds: the first were those who 
rejected the traditions altogether, that is, “the extreme 
wing of the anti-traditionists,” and the second those who 
disagreed with the authority of the khabar al-khassa (i.e. a 
hadith only reported by an individual transmitter).2° What 
is significant for the purposes of this section is that, during 
the whole course of the third/ninth century, the people of 
ra’y began to adopt the methods of the traditionalists in 
justifying their own traditions, even when a tradition was 
only related by a single Companion and reached back only 
to that Companion himself, as opposed to the Prophet.2* 

By that same period, jurists had begun to record their 
legal positions on those matters with which they agreed or 
disagreed. According to the biographical dictionaries, one 
of the earliest to do so was Abu Yahya Zakariyya al-Saji (d. 
307/919), who had learned figh from Rabi‘ and al-Muzani. 
He wrote a book on the deficiencies of hadith (‘ilal al- 
hadith) and the disagreement of jurists (ikhtilaf  al- 
fuqahda’).?° Similarly, Abi Bakr Muhammad al-Nisabiri (d. 
309-10/921-22) was also reported to have compiled a book 
on disagreement that was “unprecedented” in his time (lam 
yusannif ahad mithlaha).2© In addition, Abu al-Hasan al- 
Tamimi (d. before 320/932) was also known to have 
compiled doctrines upon which jurists had reached 
agreement (lahu musannafat fi al-madhhab maliha).*’ Wael 
Hallag, and later Christopher Melchert, consider that, of all 
the scholars who flourished during this era, it was Ibn 
Surayj (d. 306/918) who offered the clearest articulation of 
the synthesis between the ahl al-ra’y and ahl al-hadith.2® 
Indeed, Ibn Suryaj was known to have paved the “middle 
way” (salik sabil al-insaf), and to have refuted “two 
opposing legal positions” directed at al-Shafi‘l (naqid 
qawanin al-mu‘taridayn).22 These two opposing legal 
positions were those of none other than the people of ra’y 
and the followers of Dawid b. Khalaf.°° 


Ibn Surayj’s synthesis between rationality and the textual 
tradition eventually led to the conceptualization of legal 
theory (usul al-fiqh), whose detailed elaboration was 
carried even further by his students. However, one must be 
cautious about giving full credit to Ibn Surayj and his direct 
students for the final elaboration and systematization of 
Islamic legal theory. Some of Ibn Surayj’s students, such as 
Abt Ishaq al-Marwazi (d. 340/951),°! Abt Bakr al-Farisi (fl. 
ca. 350/960),°2 Abt Bakr b. Muhammad al-Qaffal al-Shashi, 
nicknamed “al-Qaffal al-Kabir” (d. 336/948),°° and Abu 
Bakr al-Sayrafi (d. 330/942)°* were indeed known to have 
written works on usul al-fiqgh, which probably depended 
heavily on the Risala of al-Shafi‘l. However, they were also 
preoccupied with the task of clarifying their understanding 
of the usul, that is, the synthesis between rationality and 
the textual tradition (as described above), and _ its 
application to substantive law, including methods of 
disputation with those who differed or disagreed with them. 
This was the case with Abu Bakr al-Farisi (one of the 
students of Ibn Surayj listed above), who wrote about 
criticism and disagreement in opposition to al-Muzani 
(kitab al-intiqad ‘ala al-Muzani),*° or Ibn al-Qass (d. 
336/947), who once devoted his time to writing summaries 
of legal cases derived directly from the texts and 
interpolation from them  (masda’il = mansusa ~~ wa 
mukharraja),°© and al-Qaffal al-Kabir, who wrote on 
examples of “good dialectic” (al-jadal al-hasan).°’ 

This preoccupation continued among those jurists who 
studied with Ibn Surayj’s pupils, such as Abu ‘Ali b. Qasim 
al-Tabari (d. 350/961), who wrote a book on “pure 
disagreement” (al-khilaf al-mujarrad) titled al-Muharrar fi 
al-nazar.°®> We may also include Abi Zayd al-Marwazi (d. 
371/982), a student of Abu Ishag al-Marwazi, who was said 
to have excelled not only in doctrines of the school, but also 
in methods of disputation in defence of his doctrinal 


position.*? The list can go on to a considerable length, as 
biographical dictionaries preserve a tremendous amount of 
information related to jurists who wrote on the subject of 
disagreement and refutation. This information suggests 
that Ibn Surayj might indeed have been the one who 
attracted jurists with the general premise of his synthesis, 
and systematically grouped them under al-Shafi‘l’s banner 
as the genuine founder of the school.*2 However, when it 
came to detailed elaboration of substantive doctrines, these 
jurists appear to have produced doctrines significantly 
different from others. As Abu Hamid al-Isfara’ini (d. 
406/1016) verbally acknowledged: “We go along with Abu 
al-‘Abbas (Ibn Surayj) on the broad outline of 
jurisprudence, not the details.”*! Hence, while Ibn Surayj’s 
synthesis steadily gained supporters, his students and 
followers may have developed the theory he outlined to 
reflect different understandings of the school’s doctrinal 
foundation. 

Nevertheless, allowing his students to develop their own 
understanding of the school’s doctrine might have been 
exactly what Ibn Surayj intended to do. In fact, in addition 
to directing his students to write on usul-related subjects, 
Ibn Surayj also required his advanced students to write a 
commentary on a substantive work (a ta‘liqa), usually 
centered on al-Muzani’s Mukhtasar.*2 Going by the 
information in the biographical dictionaries, Abu Ishaq al- 
Marwazi and Ibn Abi Hurayra (d. 345/956) appear to have 
been among those of Ibn Surayj’s students who wrote such 
ta‘liqas.** But this tradition of explaining the Mukhtasar of 
al-Muzani was not exclusive to the circle of learning 
connected to Ibn Surayj; it extended down to at least the 
fifth/eleventh century, that is, the period of Abu Ishaq al- 
Shirazi (d. 476/1083) and Abu Hamid al-Ghazali (d. 
505/1111). 


The most interesting fact about the ta‘liqga form, as 
Makdisi has noted, is that it was not simply the product of 
writing activity. When someone engages in writing a ta‘liqa, 
what he is doing is not merely repeating the legal notions 
being discussed in the matn; rather, he is _ also 
contemplating or disputing them as well as applying the 
method (tariga) of interpretation he had mastered from his 
teacher.** Again, here is another achievement of Ibn 
Surayj; the fact that he required his advanced students to 
write ta‘liqa (dubbed by Melchert as a “doctoral 
dissertation”*°), basically provided a cradle of development 
for the tariqa. Hence, through the proliferation of the 
ta‘liqa, the tariqa also grew. Its climax apparently was 
reached during the period of the ashab al-wujuh, that is, 
the period of those jurists who were capable of deriving 
legal solutions employing the methodology of the eponym 
of the madhhab, as was promoted by Ibn Surayj. In fact, 
judging from the biographical dictionaries, we find many 
ashab al-wujuh whose juristic achievements were recorded 
in terms of the quality of tariqa they had excercised, such 
as in the following phrases: “correct methods” (tara’igq al- 
haqa’igq),*© “he has a method of disputation” (lahu tariqa fi- 
I-khilaf),4’ “he has a well-known method of disputation” 
(lahu tariga mashhura fi-l-khilaf),*®° “pleasing method” 
(mardi al-tariqa),*2 or simply “good method” (al-tariqa al- 
jamila).°° Moreover, the term ashdab al-wujth also 
happened to be used in conjunction with the term tariqa, 
such as in the phrase ashab al-wujuh wa-l-turuq, which 
signified an equation between the “people of wujuh” and 
the “people of tariqa.”°! Tariga and ta‘ligqa, in other words, 
were understood as two sides of the same coin. 

Be that as it may, not all juristic ta‘liqas or tariqas rose to 
prominence. Some tariqas were known to be superior and 
attractive, but others remained unheard or abandoned. For 
example, the tariqas of Ibn Surayj and Abu Ishaq al- 


Marwazi, or that of Abu Bakr al-Qaffal al-Saghir, were 
among those given primary importance in Shafi‘ite works.° 
The influence of their model of reasoning and 
argumentation was apparently huge, so much so as to 
attract other jurits to use them as common models of 
interpretation. Here we come to the notion of the tariqas of 
the Iragians (tariqat al-‘TIraqgiyyin) and the Khurasanians 
(tariqat al-Khurasaniyyin), which represented common 
methods of interpretation originating from the respective 
ta‘liqas of the Iraqian and Khurasanian jurists. 

The term “Iragians” (al-‘Iraqiyyun) in the context of this 
tariqa was often synonymously called the Baghdadis (al- 
Baghdadiyyun), for a large number of them lived in 
Baghdad, as opposed to the Kufans (al-Kufiyyun), which 
was commonly associated with Abt Hanifa (d. 150/767),°° 
Ibn Abi Layla (d. 148/765),°* and their associates.°° 
Likewise, the term “Khurasanians” (al-Khurasaniyyin) was 
associated with the community of jurists who lived in the 
greater area of Khurasan, sometimes interchangeably 
referred to as the “Marwazis” (al-Marawiza), since the 
majority of their teachers had their nisba from the city of 
Marwa (Merv), although many jurists belonging to this 
tariqa were known to come from Nishapur or Tus.°© 
Another point to be remembered is that these Khurasanian 
jurists, as well as their Iragian counterparts, were known to 
have been mobile, studying and teaching jurisprudence in 
several different places during their juristic careers. For 
example, al-Ghazali, who is associated with the tariga of 
the Khurasanians, spent a considerable portion of his 
juristic and intellectual career in places such as Baghdad, 
Damascus, and WNishapur.°’ Therefore, the term 
“Khurasanians,” or “Iragians” should be thought of as 
referring to a community of jurists who happened to share 
certain methods of interpretation common to this area, but 
not necessarily to the geographical area itself. 


It should now be clear that the tariqa ought to be 
understood as a method of legal interpretation generally 
associated with, but certainly not limited to, the activity of 
the ashab al-wujuh among Shafi‘l jurists. Its origins were 
developed from their contemplating and understanding the 
whole of al-Shafi‘l’s personal doctrine and hermeneutic 
principles as recorded in their ta‘liqas, which proliferated 
after the period of Ibn Surayj. The individual nature of their 
activity in writing ta‘liqas led them to develop different 
tariqas, aS we noticed in the individual tariqas of Ibn 
Surayj, Abu Ishag al-Marwazi, and al-Qaffal al-Saghir. This 
individuality, however, did not preclude other jurists who 
Shared certain elements of al-Shafi‘l’s hermeneutic 
principles from holding and transmitting the same method 
of reasoning in a particular case, which later became 
identified as the common model of interpretation among 
members of the community of the Iragian and Khurasanian 
jurists. 


The transmitters of the tariqas 


To identify the conveyer of the tariqa of the Iragians and 
Khurasanians was by no means difficult as Shafi‘ite jurists 
maintained an accurate record of their chains of 
transmission. The elusive challenge, however, is_ to 
determine exactly which jurists transmitted the doctrinal 
positions of each tariqa down to al-Nawawi’s time, since 
the available evidence on this process does not directly 
serve our purpose. On the one hand, the biographical 
dictionaries tend to concentrate on certain jurists 
considered to have a certain reputation and hence worth 
recording, regardless of their role in transmitting the 
doctrine of the tariga. On the other hand, information 
available from al-Nawawi’s substantive works are equally 
limited to dealing with the thematic materials that 
happened to draw the attention of the jurists representing 


each tarigas. At times, al-Nawawi does mention the names 
of jurists transmitting the principles of the tariqas, but in 
many cases he does not make any connection between a 
given jurist and a given tariqa, despite the fact that the 
jurist may have been linked to one or another tradition. 

Be that as it may, basing ourselves on the available 
evidence, it is still possible to piece together the carrier of 
the two tariqas and systematize their chain of transmission. 
As was seen from al-Nawawi’s and Ibn al-Salah’s lists of 
teachers in Chapter 1, the existence of the tariqas of the 
Iragians and Khurasanians jurists began to emerge after 
the period of Abu Ishag al-Marwazi, an advanced student of 
Ibn Surayj. “Upon him,” says al-Nawawi, “the tariqas of our 
Iraqians and Khurasanians associates devolved.”°® Indeed, 
among Ibn Surayj’s students, Abu Ishaq al-Marwazi gained 
considerable influence not only among Iragian Shafi‘ites, 
but also among their fellow members of the school in the 
greater region of Khurasan. Other students of Ibn Surayj, 
for example, Ibn Abi Hurayra or Ibn al-Qattan (d. 
359/970),°° enjoyed rather limited influence on the Iragian 
jurists, whereas Ibn al-Qass (d. 335/946),©° or Abu al-Walid 
al-Nisaburi (d. 349/960)®! established their legacy 
primarily among the Khurasanian jurists. However, these 
two tariqas did not show a clear demarcation until at least 
a few decades after the death of Abu Ishag al-Marwazi. Two 
of al-Marwazi’s students, Abu al-Qasim al-Daraki (d. 
375/986) who taught in Baghdad,®* and his colleague Abu 
Zayd al-Marwazi (d. 371/982), who established a teaching 
circle in Marwa,°* may be credited for having initiated the 
crystallization of each tariqa as a separate juristic 
community. In the hands of these jurists, common juristic 
methods began to gain a foothold in each of these two 
places. Hence, having been imbued with a different legal 
approach (ikhtilaf) depending on their line of transmission, 
jurists who traveled between Iraq and Khurasan eventually 


realized that what they had learned in Iraq might not 
necessarily be similar to what was being taught in 
Khurasan, and vice versa. 

Among the Iraqian jurists, Abu Hamid al-Isfara’ini, who 
studied with Abu al-Qasim al-Daraki, was considered the 
imam of the tariqa.°* This was the same al-Isfara’Ini who 
was posthumously venerated as the “Second al-Shafi‘1l” due 
to his juristic legacy among later jurists in the school.®° His 
teaching circle is reported to have been surrounded by no 
less than three hundred students of jurisprudence, while 
his ta‘liga of the Mukhtasar of al-Muzani is reported to 
have reached as many as fifty volumes.©© Through him, the 
tariqa was transmitted to younger influential jurists, among 
others, al-Qadi Abu al-Tayyib al-Tabari, Abu al-Faraj al- 
Darimi (d. 449/1058),°” and Abu Hatim al-Qazwini (d. 
440/1049).©® From these three jurists, the tariqa was then 
transmitted to Abu Ishag al-Shirazi (d. 476/1083), whose 
book al-Muhadhdhab fi figh al-Imam al-Shafi‘l formed the 
subject of one of al-Nawawi’s commentaries. 

Among the Khurasanian jurists, the axis of their tariqa lay 
in the person of Abu Bakr al-Qaffal al-Saghir, who had 
studied with Aba’ Zayd Muhammad al-Marwazi.°2 Some 
jurists who were known to have been transmitters of this 
Khurasanian branch of Shafi‘ism were Abu Muhammad al- 
Juwayni (d.438/1064),”7° his son Imam al-Haramayn al- 
Juwayni (d. 478/1085),7! al-Qadi al-Husayn (d. 462/1069), 72 
Abu Hamid al-Ghazali (d. 505/1111) and Abu al-Hasan ‘Ali 
Ilkiya al-Harasi (d. 504/1110).7° 

In addition to the above jurists, there were others who 
had links to both Abu Hamid al-Isfara’ini and Abu Bakr al- 
Qaffal al-Saghir, but who nevertheless were not clearly 
associated with one or the other of the tariqas. This was 
the case with Abu ‘Ali al-Sinji al-Marwazi (d. 427 
[430]/1036 [1039])’* and Abu al-Hasan al-Bushanji (d. 
467/1075);’° that is to say, despite the fact that both were 


known to have studied with the two imams of the tariqas, 
they did not associate themselves with either tariqa. 
Another case in point was Salim b. Ayub al-Razi (d. 
4471055), who studied with and even taught in Abu Hamid 
al-Isfara’ini’s learning circle before the latter moved to 
Syria. Like Abu ‘Ali al-Sinji, Salim too did not associate 
himself with the tariqa of the Iraqian jurists. When Salim 
was aSked about the difference between his juristic 
writings and those of al-Mahamili (d. 414-15/1024-25), his 
colleague, who also studied with Abu Hamid al-Isfara’ini, 
he said: “The difference between the two writings is that al- 
Mahamili’s was written in Irag, whereas mine was 
composed in Syria.”’© Clearly, by dissociating himself from 
al-Mahamili and Iragian influence, Salim established 
himself as independent of the Iragian Shafi‘ite tradition, 
while at the same time not identifying with the Khurasanian 
tariqa. 

This seems to suggest that despite the seeming 
polarization of the two tariqgas, not all Shafi‘ite jurists 
conformed to one or the other mode of juristic reasoning 
and argumentation adopted by the members of the tariqas. 
The fact that there were Shafi‘ite jurists who were 
concentrated in places such as Syria, the Hejaz, and Egypt, 
and all of them with a genealogy of learning different from 
that of Ibn Surayj and Abu Ishaq al-Marwazi, suggests that 
there were many others who were not incorporated within 
these two tariqas.’’ However, the evidence at our disposal 
and the space available in this section do not permit us to 
explore this phenomenon except in relation to the Iragian 
and Khrurasanian jurists. Suffice it to confine our analysis 
only to the two tariqas with those jurists who clearly 
identified with the common method of interpretation 
dominant in Irag and Khurasan. 
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Figure 3.1 Some representative jurists in the tariqa of the Iraqians and 
Khurasanians and their line of transmission up to Ibn Surayj 


The conflicting doctrines of the tariqas 


Having identified the meaning and origins of the tarigqas, 
and also their transmitters, it is now necessary to account 
for the effect of the presence of the different tariqas among 
Shafi‘ite jurists. In principle, their existence was not 
considered a problem because, as we saw in our previous 
discussion of the ta‘liqa, each mode of interpretation was 
basically elaborated from the same source, that is, the 
personal doctrine of al-Shafi‘l usually transmitted through 


al-Muzani’s Mukhtasar. Furthermore, as the tariqas grew, 
jurists associated with the common method . of 
interpretation identified with the Iragqian and Khurasanian 
models still shared certain doctrinal resources. In fact, as 
al-Nawawi states in his Tahdhib, the Iragian and 
Khurasanian jurists actually drew upon the same sources: 
“You ought to know that the axis of the literatures (madar) 
of our Iraqian associates or their masses (jamahiruhum), 
along with a number of the Khurasanians, lies in the 
writings of Abu Hamid al-Isfara’ini, and these writings 
number around fifty volumes.””® In the same book, al- 
Nawawi also notes that al-Qaffal al-Kabir was regarded by 
many as an axis of both tarigas. His book al-Taqrib was 
reported to be the reference for the takhry of both the 
Khurasanian and Iraqian jurists.’9 

However, the fact that jurists associated with different 
tariqas may have studied in the same teaching circles or 
shared doctrinal references did not prevent al-Nawawi 
from elaborating in detail on their differences in legal 
reasoning, especially when it led to conflicting doctrines. 
This was very important for practical reasons, because 
conflicting doctrines among the tariqas would have made it 
difficult to determine which legal solution was _ valid. 
Consider the following discussion regarding the zakat (or 
alms tax) imposed on an apostate in al-Nawawi’s Rawda: 


The obligation upon Muslim to pay the due zakat is no 
longer applied to an apostate. However, if the person 
retains his property at the time of his apostasy, there are 
two tariqas: The first tariqa, as narrated by Ibn Surayj, 
states that zakat is obligatory upon him, as is family 
maintenance (nafagat) and compensation for damages 
(gharamat). The second tariqa, as reported by the 
majority of jurists, states that the condition of his 
property must be determined: if we declare his property 
decreased with his apostasy, then zakat is not necessary; 


if we declare his property to have remained intact, zakat 
is obligatory upon him. Likewise, if we determine that 
his property suspended (mawquf), then it is suspended. 
If we say zakat is obligatory upon him, and the person 
paid his due, the madhhab opinion allows us to take 
from him. However, the author of al-Tagqrib (al-Qaffal al- 
Kabir) reverses the position: his zakat must be returned. 
He says the man is not obliged to pay his due zakat as 
long as he remains an apostate.®° 


This passage clearly states that zakat is obligatory only 
upon Muslims, and not upon non-Muslims. However, it 
becomes problematic when a Muslim converts to another 
religion, for this makes it difficult to determine whether the 
person must pay his due zakat or not. The detailed 
elaboration of this question resulted in two conflicting 
tariqas; the first held by Ibn Surayj and the second held by 
the majority of jurists. Ibn Surayj stated that the person 
must indeed continue to pay his due. However, for the 
majority of jurists, zakat might be taken from him or might 
not, depending how jurists assess his property. Within this 
tariqa of the majority, al-Qaffal al-Kabir held the firm 
position that the person is not obliged to pay his due zakat. 
He even went further, stating that if zakat were taken from 
him, it must be returned. Needless to say, al-Qaffal’s 
position diametrically reversed the reasoning of Ibn Surayj. 

The following example further illustrates how the 
different reasoning of a certain case could generate several 
conflicting tariqas. In the chapter on i‘tikaf, that is, the 
ritual of seclusion in the mosque during the last ten days of 
Ramadan, al-Nawawi states that among the prerequisites 
for the ritual is that the person who performs it must be a 
Muslim and must be conscious. In the case of a person who 
is intoxicated during his i‘tikaf, then recovers, or of another 
person who becomes an apostate while performing his 
i‘tikaf, but then returns to being a Muslim afterwards, can 


they be said to have continued valid i‘tikaf? In response to 
this case, al-Nawawi cites the position of different tariqas 
of jurists: The position of the followers of Abu Hamid al- 
Isfara’ini, meaning the tariqa of the Iraqian jurists, states 
that the intoxicated person cannot continue his seclusion in 
the mosque. The reason is that his condition of being 
intoxicated forbids him from staying in the mosque in the 
first place (i‘tikaf must be performed in a mosque, so that 
leaving it, in effect, invalidates the ritual ab_ initio). 
However, the apostate may remain in the mosque, and 
hence, continue his i‘tikaf as long as he reverts to being a 
Muslim. Compare this Iraqian solution to that of al-Ghazal1, 
who belonged to the tariqa of Khurasanian jurists. He 
states that the intoxicated person who turns sober may 
continue his i‘tikaf, but the same does not apply to a former 
apostate. The reason is that being intoxicated can be 
interpreted as no more than falling asleep, whereas 
apostasy is tantamount to contradicting the whole purpose 
of i‘tikaf.®! 

We may better understand the whole picture of 
conflicting tarigas by looking at another example that 
shows how jurists sharing a common tariqa could also 
develop different elaborations of the same legal question. 
Let us analyze al-Nawawi’s commentary on al-Shirazi’s al- 
Muhadhdhab regarding the conflicting elaboration of the 
impurity of water among the Iraqian jurists: 


[al-Shirazi]: In the case of a man who finds two vessels, 
then one person reports to him that a dog had licked one 
of the vessels so as to render the water in the vessel 
impure, but he wasn’t quite sure of his report because 
he was merely informed by someone else, then another 
person reports that a dog licked the vessel other than 
the one which was previously indicated; both vessels are 
considered impure, because both reports might be true 
and a dog may have licked both vessels on two different 


occasions. If one person saw with his own eyes that the 
dog licked one vessel at a certain time and not the other 
vessel, and the other person saw the contrary at the 
same time and also with his own eyes; both statements 
become two evidences. [The first tariqa]: If we consider 
that the two evidences are contradictory (ta‘aradata) 
and both reports are to be aborted (tasqutan), then both 
evidences become invalid, and the water in both vessels 
can be used for the ritual of purification (al-tahara) 
because it cannot be established which vessel was 
rendered impure. [The second tariqa]: However, if we 
consider that both reports are to follow, then both or one 
of the vessels are to be emptied of water, and the man 
should do a tayammum (ritual of purification using dust 
or sand as there is no clean water available).®? 


In this passage, al-Shirazi recounts more than one legal 
argument, the first being that in the case of two different 
reports regarding the impurity of the water in both vessels, 
both are considered impure because a dog might have 
licked the two of them at two different times. The water in 
both vessels, therefore, may be deemed contaminated and 
cannot be used for the ritual of purification. Al-Shirazi also 
mentions another attempt at legal reasoning, representing 
another tariqa, that considers the water in both vessels still 
uncontaminated because the reports of its impurity are 
contradictory. Then, al-Nawawi continues’ with his 
commentary on the passage: 


[Al-Nawawi’s commentary]: First, if the reporter was 
convinced and could describe clearly that the dog had 
licked one of the vessels at a certain time, and the 
second reporter was also convinced but could not be 
sure which of the vessels was contaminated; according 
to al-Shafi‘l as was reported by Harmalah, al-Mahamil1, 
Abu Hamid as well as other later jurists, it is obligatory 


for the man to follow the report of the person who 
witnessed the case and thus the man should perform 
ablution with the water that is not deemed 
contaminated. There is no khilaf on this issue and no 
further ijtihad is necessary. Second, if both of the 
reporters were convinced of the fact that the dog licked 
both vessels respectively, then both are rendered 
contaminated without khilaf, as was also reported from 
al-Shafiil in his al-Umm, from Harmalah and the 
agreement of our associates regarding the probability 
that a dog licked both vessels at two different times, if 
both reporters are convinced, then it is obligatory to 
follow both of them (that is to consider both water 
impure altogether). Additionally, if one of reporters was 
convinced that the dog licked one of the vessels, for 
example on Thursday, and the other was convinced that 
the dog licked another vessel on the same day, our 
associates disagree on this issue. Al-Baghawi and al- 
Saydalani®? insisted that that the man should perform 
ijtihad regarding the quality of both vessels and choose 
which one he deems pure and then use that water for 
ablution. The man must never use water from one of the 
vessels without ijtihad, because both reporters agree on 
the impurity of one of the vessels, and therefore, their 
reports cannot be abrogated.®* 


In this passage, al-Nawawi explains that the two tariqas 
were originally developed from two of al-Shafi‘l’s qawls and 
transmitted through the same person: Harmalah. After 
Harmalah, however, further elaborations of jurists on the 
same case brought about different wujuh positions which 
rejected the position of one and another. Al-Nawawi, like al- 
Shirazi, does not specify which tariqa is proponderant over 
another, but he clearly indicates that following one tariqa 
implies that the other tariqa is redundant, or at best 
invalidated. Hence, the choice is whether to follow the 


report of the person who witnessed the case without 
further ijtihad, or to follow another report which requires 
ijtihad to determine the quality of the water and to choose 
which one is lawful for ablution. 

Delving further into al-Nawawi’s work, one finds cases in 
which jurists of the same tariqa could not agree on the 
solution of a legal case. In the case of the legality of 
performing the obligatory prayer when no cloth or carpet is 
available, for example, the tariqa of the Khurasanian jurists 
was split into two streams and remained so because there 
was no way to reconcile them.®° Then there were instances 
where a jurist generally known to have followed the legal 
method of one tariqa, ended up producing legal opinions 
similar to those of a different tariga that he identified with. 
This was the case of Abu al-Mahasin al-Ruyani (d. 
503/1108),°© who often identified with the tariqa of the 
Khurasanian jurists, but al-Nawawi found that some of his 
Opinions were similar to those of the tariqa of the Iragian 
jurists.°’ This leads us to conclude that, despite jurists of 
each tarigqa holding certain communal methods of 
interpretation, this did not preclude them from producing 
different or even conflicting legal opinion. 

It was due to the contradictory solutions to legal cases, 
like the one above and others, that differences between the 
tariqa became the subject of juristic inquiry. For a jurist or 
lay Muslim who does not have the skill to analyze which 
tariqa’s solutions is preponderant, the above differences 
would have made it difficult to decide on one valid solution 
for daily legal queries. This was apparently the concern 
widely shared between al-Nawawi and jurists of his 
generation, who inherited a huge accumulation of school 
doctrine spread by different genealogies of learning and 
lines of transmission. Shihab al-Din Ibn Abi Shama (d. 
665/1266), the former head of the Ashrafiyya College 
before al-Nawawi took the office after the former died, 


once expressed his concern as follows: “The source of the 
diversity (of the tariqas) was from one imam and from his 
recorded writings that remain extant; why cannot the 
jurists return to these sources and reconcile their 
differences back to him?”®® It was apparently to respond to 
this concern that al-Nawawi devoted considerable attention 
to reconcile the conflicting tariqas, as I shall discuss in the 
following section. 


Al-Nawawl’s reconciliation of the tariqas 


Having identified the different doctrinal elaborations of 
each tarigqa, we shall now discuss how al-Nawawl 
reconciled these tariqas with the madhhab. What I mean by 
the phrase “reconciliation of the tariqas” in this section is 
to bring the legal elaborations of the tariqas in line with the 
hermeneutic principles of al-Shafi'l, that is, with the true 
yardstick of the madhhab. Before moving further, however, 
one must also note that the initiative to harmonize legal 
elaboration of the tarigas was not original to al-Nawawl. 
Two centuries before al-Nawawi, Abu ‘Ali al-Sinji al- 
Marwazi (d. 427 [430]/1036 [1039]), who happened to be a 
student of Abu Bakr al-Qaffal al-Saghir and Abu Hamid al- 
Isfarayini, respectively the leaders of the community of the 
Khurasanian and Iraqian jurists, had begun the initiative to 
reconcile the teachings of his teachers with the madhhab.®9 
Taj al-Din al-Subki, in his Tabaqat, notes that Abu al-Hasan 
al-Bushanji (d. 467/1075) was also known to have 
reconciled in his doctrine the two tariqgas after he studied 
with his teachers from both tarigas. As al-Subki’s phrase 
has it: “I don’t think there was any other Shafi‘ite jurist 
who integrated [the differences of the two tariqas] in his 
work as did al-Bushanji.”?° 

Another excellent case in point was Abu Muhammad al- 
Musili al-Mu‘afi (d. 630/1233), who was known to have 
attempted to reconcile the doctrines of both tarigas (kutub 


al-tariqayn) as reflected in his work Kitab al-Kamil fi-l- 
Fiqh.?! Yet another was al-Rafi‘l, who, through his work 
Fath al-‘Aziz (the subject of al-Nawawi’s commentary), was 
also reported to have intimately reconciled the two 
tariqas.°* In his Tahdhib, as has been seen, al-Nawawi 
expressed his fondness for those of his teachers who 
happened to study with Ibn al-Salah, because the latter was 
known to have inherited the learning tradition from the 
tariqas of both the Khurasanian and Iraqian jurists.9° The 
number of Shafi‘ite jurists who attempted to bridge these 
tariqas reflects the constant need of early scholars to 
reduce the differences over legal methods and doctrines in 
the madhhab. This concern was apparently aimed at 
facilitating day-to-day legal inquiries, that is, to make it 
clear on what basis rulings had been made, or whose legal 
opinions among the scholars of each tariqas were 
considered authoritative. 

There is no doubt that al-Nawawi’s reconciliation of the 
tariqas of the Iragian and Khurasanian jurists was 
motivated by the same concern to facilitate daily legal 
reference. In order to do so, he delved into the writings of 
each tariqa, followed their reasoning and legal analysis, 
and finally, came up with his own position, which he framed 
as representing the position of the Shafi‘l school. Among 
the representatives of the tariqas of the Khurasanian and 
Iraqian jurists, he considered al-Ghazali and al-Shirazi to be 
the two most important authors. The works of these two 
authors were known to have been very popular as object of 
study and memorization among students of law. Of al- 
Shirazi’s works, he considered al-Muhadhhab and al-Tanbih 
as the two most important juristic works for the Iraqian 
jurists, while of al-Ghazali’s works, he considered al-Wasit 
fi-l-madhhab as the masterpiece among the Khurasanian 
jurists. 


Al-Nawawi’s book al-Majmu‘ Sharh al-Muhadhdhab and 
Tashih al-Tanbih each serves aS a commentary on al- 
Shirazi’s two works mentioned above. Similarly, al- 
Nawawi’s Rawda and Minhqdj also served as commentaries 
on the legal stands of the community of the Khurasanian 
jurists. However, the Rawda and Minhdj are not direct 
commentaries on al-Ghazali’s work. Al-Nawawi did write a 
commentary on al-Ghazali’s al-Wasit, which he named dl- 
Tanqgih, but he never finished the book.9* The Rawda 
instead constitutes a critical commentary on Fath al-‘Aziz 
(also called Sharh al-Kabir), written by al-Rafi‘l. Likewise, 
al-Nawawi’s Minhadj is an abridgment of al-Muharrar, 
written by the same al-Rafi‘l. Nevertheless, despite being 
written by al-Rafi‘l, both Fath al-‘aziz and al-Muharrar 
traced their genealogy back to al-Ghazali’s al-Wasit.9° 

Al-Nawawi’s works al-Majmu‘, Rawda and Minhdj are 
however more than commentaries on the works of al- 
Shirazi’s and al-Ghazali’s; they represent the medium 
through which he investigated the epistemological status of 
doctrines of each tariqa, the transmitters or conveyers of 
the doctrines, and, where necessary, the _ internal 
differences among jurists within the tariqas. At the same 
time, the same books represent effective instruments for 
delivering his own juristic reasoning, which he built upon 
his knowledge of the school’s literature, the Quran and 
hadith science.2© Hence, while presenting the doctrines of 
each tariqa, al-Nawawi exercised his freedom to analyze 
and reconcile their differences by championing the one 
doctrine that he considered the most consistent with al- 
Shafi‘l’s legal principle. 

To take an example, let us return to al-Nawawi’s 
discussion of alms tax or zakdt in his Rawda.?’ We must 
first note that the established doctrine in Islamic law 
stipulates that anyone who owns between 40 to 120 sheep 
is required to pay a levy equal to the value of one sheep. 


Furthermore, anyone who owns between 120 to 200 sheep 
is liable to pay a levy in the amount of two sheep.?® Here, 
al-Nawawi elaborates a complex case involving the alms tax 
of two persons whose properties’ values, if combined, could 
result different requirements to pay the levy: 


[al-Rafi‘l1] How to divide a returned zakat: If two men 
equally combined twenty sheep with another twenty, 
then one sheep is levied from the share of the two. Each 
person shares a half of the value of one sheep. In the 
case of one person owning thirty sheep (X) and the other 
owning ten sheep (Y), hence, totalling forty sheep; if one 
sheep is levied from X, then Y pays a quarter value of 
the sheep to the former. If one sheep is taken from Y, 
then X pays a three-quarter value of the sheep to the 
latter. In the case of a combined flock of one hundred 
fifty sheep, where one person owns one hundred sheep 
(A) and another owns fifty sheep (B), the levy is two 
sheep. If the levy of two sheep is taken from A, then B 
pays one-third of the value of the two sheep to A, not 
one-third of the value of one of the two sheep. If the levy 
of two sheep is taken from B, then A pays two-thirds of 
the value of the two sheep to B. If each person (A and B) 
contributes one sheep to the levy of two sheep, then A 
pays one-third of the value of one sheep to B; and B pays 
two-thirds of the value of the sheep to A. That is, despite 
both A and B contributes each sheep, both must return 
the value equal to the balance that each owes to 
another ... 99 


At this point, al-Nawawi does not interfere with al-Rafi‘l’s 
elaboration. He seems to follow al-Rafi‘l’s legal inference, 
that is, both A and B contributes to paying the levy 
according to the value of their respective shares. Next, he 
elaborates further: 


If one person owns thirty cows (A), and the other owns 
forty cows (B), hence, totalling seventy cows, both must 
contribute to the levy one female cow three years of age 
(tabi‘),!°° and one adult female cow four years of age or 
more (musinna),!9! the value of which is distributed as 
follows: B contributes four-sevenths, and A contributes 
three-sevenths. If the levy is taken from B, then A must 
pay three-sevenths from the value of the levy to B. 
Likewise, if the levy is taken from A, then B must pay 
four-sevenths from the value of the levy to A. If the zakat 
collector (sa‘1) takes a tabi‘ from B and a musinna from 
A, then the collector returns four-sevenths of the value 
of a musinna to A and three-sevenths of the value of a 
tabi‘ to B. If the collector takes a musinna from B anda 
tabi‘ from A, then he returns three-sevenths of the value 
of a musinna to B and four-sevenths of the value of a 
tabi‘ to A.19 


After quoting the legal inference above, al-Nawawi inserts 
his own position: “The model of legal inferences above was 
originally reported from Imam al-Haramayn al-Juwayni and 
his associates ... I disagree with their inferences on the 
basis of al-Shafi‘l’s doctrine (nass al-Shafii).”!°° Then, al- 
Nawawi presents his legal solution, which he thought was 
the most consistent with al-Shafi‘l’s hermeneutic principles: 


If the number of sheep of the two persons is equal, then 
both are required to pay the levy of two sheep, each 
contributes one sheep. If the value of each sheep taken 
as the levy is different, there is no need for one party to 
return the difference in value to the other, because 
nothing is taken from either of them except the sheep 
they both contribute. That is the doctrine of al-Shafi‘l. 
Regarding the disparity between the requirement to pay 
a tabi‘ and a musinna, al-Shafi‘l stipulates that A must 


pay a tabi‘ and B must pay a musinna, or each of them 
must pay according to the value of their levy.!° 


The crux of three passages above is to clarify possible 
disparities between the two persons in contributing to the 
levy for the flocks of sheep or herds of cows they own 
jointly. Al-Rafiil passed on the doctrine which al-Nawawi 
identified as originally reported from Imam al-Haramayn al- 
Juwayni, a representative of the Khurasanian interpretive 
tradition. The model of reasoning that  al-Juwayni 
elaborated appears to derive from the syllogistic reasoning 
associated with the teachings of the Greek logicians. In 
fact, al-Juwayni is known to have been one of many jurists 
who adapted the doctrines of the logicians to his juristic 
reasoning.!°° However, in this case al-Nawawi was not 
interested in dealing a coup de grdce to logic, nor was he 
interested in prolonging his commentary on al-Juwayni’s 
reasoning in the tariga. He quickly made his point by 
presenting his solution to the case, which he derived in 
accordance with the methodology of al-Shafil. Here, al- 
Nawawi sent the message to his readers that, as long as 
the reasoning transmitted from al-Juwayni through al-Rafi‘l 
above was consistent with that of al-Shafi‘l, one may take 
the doctrine as representing the position of the Shafi‘l 
madhhab. Anything that contradicts the reasoning or 
methodology of al-Shafi'l, by default, is deemed irrelevant. 
However, despite this negative judgment, he still preserved 
al-Rafi‘l’s doctrine (i.e. Khurasanian in term of his learning 
transmission) in his Rawda, probably as a sign of respect 
toward the historic differences in the school.!%° 

To further illustrate how al-Nawawi reconciled the 
doctrine of the tarigas of the Iraqian and Khurasanian 
jurists, let us return to his discussion of i‘tikaf, addressed in 
the previous pages.!°’ The case involved whether or not a 
person who is intoxicated during his i‘tikaf, but then 


recovers, and whether another person who becomes an 
apostate while performing his i‘tikaf, but then returns to 
being a Muslim thereafter, can continue their i‘tikaf. As 
already noted, al-Nawawi found that the solutions proposed 
by both the Iragian and Khurasanian jurists contradicted 
each other. Thus, for the tariqa of the Iraqian jurists, the 
intoxicated person cannot continue his seclusion in the 
mosque, because his condition of being intoxicated forbids 
him from staying in the mosque in the first place. But the 
apostate who reverts to being a Muslim and remains in the 
mosque can continue his i‘tikaf. For the Khurasanians, the 
intoxicated person who turns sober may continue his i‘tikaf, 
because his intoxicated condition may be seen as 
equivalent to falling asleep. The former apostate, however, 
can no longer continue his i‘tikaf since apostasy is 
tantamount to contradicting the whole purpose of i‘tikaf. 
The following passage is al-Nawawi’s response to this 
conflicting solutions of the tariqas—a response that he 
considered to represent the true position of the Shafi‘l 
madhhab: 


The madhhab position is that the i‘tikaf of both persons 
is invalidated since their states of intoxication and 
apostasy are to be understood as acts with greater 
implications than leaving the mosque (even though they 
may remain in the mosque). Al-Shafi‘l’s position deems 
the i‘tikaf of an apostate invalidated, but if he reverts to 
being Muslim, he can continue his i‘tikaf, because the 
act of apostasy does not nullify what has been done, 
except if he had died while in the state of apostasy (i.e. 
all his good deeds are deemed void). Al-Shafi‘l also 
established that the intoxicated person who turns sober 
may continue his i‘tikaf.!°® 


Al-Nawawi’s solution to the contradictory positions of the 
Iragian and Khurasanian tariqas is clear: unlike the 


Khurasanian jurists, he would allow the apostate who 
reverts to being Muslim to continue his i‘tikaf; and 
likewise, contrary to the Iraqian jurists, he would also allow 
the intoxicated person who turns sober to continue his 
i‘tikaf. He established this position on the grounds of al- 
Shafi‘l’s general principle, that is, the act of apostasy does 
not nullify what we have done. This principle means that 
the former apostate who reverts to Islam does not lose 
credit for his previous deeds. If he decides to continue his 
i‘tikaf upon his reversion to Islam, he may do so. The 
reasoning of al-Ghazali, as we previously quoted, would 
have forbidden the former apostate from continuing his 
i‘tikaf given that the apostate’s decision to leave Islam 
contradicted the whole purpose of i‘tikaf. For al-Nawawi, 
however, this reasoning cannot be accepted because unless 
a person dies while in the state of apostasy, his decision to 
revert to being Muslim restores his deeds before his 
renunciation of Islam. Al-Nawawi also reverses the solution 
of the tariqa of Iraqian jurists, which forbids the intoxicated 
person who turns sober to continue his i‘tikaf. Here al- 
Nawawi based himself on what al-Shafi‘l might have 
argued: the reasoning of the Iragian jurists that being 
intoxicated is tantamount to leaving the mosque cannot be 
accepted since the person physically remained there. Here 
al-Nawawi effectively reconciled the different methods of 
reasoning used in the tarigas of the lIragian and 
Khurasanian jurists. His understanding of al-Shafi'l’s legal 
principles became the basis upon which conflicting 
doctrines within the tariqa were analyzed and from which 
the solution most in keeping with the madhhab position 
was derived. 

Except in the Minhaj, which is devoid of any detailed, 
epistemological elaboration of the tariqa’s doctrines, the 
same models of reconciliation based on _  al-Shafi‘l’s 
methodology may be found in all of al-Nawawi’s legal 
writings. In his Majmu‘, for instance, which is essentially a 


collection of the doctrines of the community of the Iraqian 
jurists, he proceeds as he did in his Rawda to record the 
doctrines of the Iraqians and follow up on their legal 
interpretations and inferences. Whenever he discovers that 
the Iragian elaboration of a particular case contradicts the 
doctrine and reasoning of al-Shafi‘'l, he interposes his own 
reasoning, with reference to his mastery of al-Shafi'‘l’s 
teaching and the literature of other jurists in the 
madhhab.'°° Despite the fact that al-Nawawi is not always 
explicit about the principle he refers to in elaborating such 
cases, he was widely trusted as an interpreter of al-Shafi‘l’s 
hermeneutic principles, and it was this that allowed him to 
narrow the differences between the major tarigas among 
Shafi‘ite jurists. Following this model of reconciliation, al- 
Nawawi traced all the doctrines of the tariqas as 
transmitted by al-Shirazi and al-Ghazali (through al-Rafi‘l), 
and brought any doctrine he thought of as deviating from 
the madhhab back into line with al-Shafil’s juristic 
paradigm. 

For the later Shafi‘l jurists, the impact of al-Nawawi’s 
reconciliation between the tariqas and the madhhab was 
pervasive in that he relieved them of the burden of dealing 
with such disparity in the legal elaborations of the tariqas. 
A closer look at one popular later Shafi‘ite work, the 
Mughni al-Muhtaj of al-Khatib al-Sharbini, confirms that 
many of the tariqa positions that al-Nawawi considered to 
have deviated from the madhhab were no longer discussed 
at length given the fact that al-Nawawi had reconciled their 
differences with the position of the madhhab. Taking as our 
example the familiar case in the Rawda regarding the 
status of the two men who, respectively, apostatized and 
became intoxicated during their i‘tikaf, we find that al- 
Khatib al-Sharbini says: 


In the case of a mu‘takif (person who performs i‘tikaf) 
who renounces his Muslim faith and another who 


becomes intoxicated, the madhhab position considers 
their itikaf is invalidated. However, the madhhab 
position also allows them to continue their i‘tikaf.!!° 


In this passage, al-Khatib al-Sharbini no longer includes the 
different tariga elaborations of the validity of the i‘tikaf of 
both men. For him, it was sufficient to restate al-Nawawi’s 
position on the case as stated with full details in his Rawda 
—considered the most authoritative solution. As a jurist of 
a certain calibre, al-Khatib al-Sharbini would doubtless 
have been familiar with the Khurasanian and Iraqian 
positions regarding this case, but he saves himself the 
burden of detailed discussion by referring to al-Nawawi, 
who was thought to best represent the position of the 
madhhab. 

Likewise, a closer look at another popular Shafi‘ite work, 
the Nihayat al-Muhtaj of al-Ramli, leads us to conclude 
similarly, that is, that the solution of a given tariqa on any 
case that al-Nawawi saw as having deviated from the 
madhhab were no longer discussed at length given the fact 
that al-Nawawi would have reconciled its differences with 
the position of the madhhab. Here let us recall our previous 
discussion of the value of zakat in a partnership between 
the respective owners of forty and thirty cows. Al-Ramli 
writes: 


Suppose Zayd owns forty cows and ‘Amr owns thirty 
cows; if the zakat collector takes a tabi‘ and a musinna 
from ‘Amr, he should return four-sevenths of the total 
value to ‘Amr. If he takes a tabi‘ and a musinna from 
Zayd, he should return three-sevenths of the total value 
to Zayd. However, if both ‘Amr and Zayd contribute to 
their levy, then there is no need for them to return the 
different value to each other.!!! 


This passage contains substantially the same information 
transmitted by al-Rafi‘l and found in al-Nawawi’s Rawda. 
However, further elaboration of the difference in the value 
of the tabi‘ and musinna that each partner has to pay, 
which al-Nawawi traced as having come from the reasoning 
of Imam al-Haramayn al-Juwayni, is no longer considered. 
Al-Juwayni’s model of reasoning, according to al-Nawawi’s 
estimation, was not thoroughly consistent with the doctrine 
and methodology that al-Shafi‘l upheld. Al-Nawawi’s 
position on the case was clear: al-Shafi‘'l stipulates that in 
such instances A must pay a tabi‘ and B must pay a 
musinna. For al-Ramli, al-Nawawi’s solution to the case was 
sufficient: he no longer had to deal with the doctrine of the 
Khurasanian jurists that appeared not to reflect the 
position of the madhhab. It was precisely in this way that 
al-Nawawi became the focus of extended authority 
construction, connecting the later jurists with the authority 
of al-Shafi‘l, promoting a shared legal paradigm and the 
doctrine of the madhhab, making it unnecessary for them 
to examine the entire legal tradition of the Shafi‘l school of 
law. 


Final remarks 


The foregoing discussion has shown that the tariqas of the 
Khurasanian and Iragian jurists emerged out of the long- 
term process of synthesis between rationalism and 
traditionalism in Islamic law. It particularly emanated from 
the activity of jurists in composing ta‘liqas that began to 
proliferate during the period of Ibn Surayj and his circle 
and apparently reached its peak during the generation of 
the ashab al-wujuh. Despite the individual approaches of 
jurists in exercising tarigas of their own, some of them did 
share certain characteristic methods of reasoning that later 
generated the Iragian and Khurasanian tariqas. What 
distinguished them from one another was their different 


respective understandings of the rudimentary principles 
laid down by al-Shafi‘l and how these should be applied in 
each substantive case. Basing himself on the practical need 
of jurists to find authoritative solutions for legal cases 
arising in the evolving Muslim community, al-Nawawi 
ventured to reconcile the different legal elaborations held 
by the tariqas with his own understanding of al-Shafi'‘l’s 
doctrine and legal principles. His achievement in this 
project was significant in that he brought the doctrines of 
each tariqa in line with al-Shafi‘l’s general principles, 
which he saw as ideally representing the madhhab’s 
approach to legal decision-making. Through this latter, al- 
Nawawi contributed to the accumulation of the school’s 
doctrines and became an axial authority that linked the 
legal realities of later Shafi‘ite jurists with the doctrinal 
references that historically represented the Shafi‘l school 
of law. 
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See al-Nawawi, Tahdhib al-Asma’ Wa-l-Lughat, 2:136. 

Ibid., 2:104. 

Ibid., 2:75-76. 

See Chapter 2, pp. 62-63, n. 27. 

Ibn Qadi Shuhbah, Tabagqat al-Shdfi‘iyya, 1:173. Abu Hamid al-Isfara’ini 
was reportedly very angry when one of his students Abt al-Hasan al- 
Mahamili (d. 414-15/1024-25) abridged his book: “God shortened the age 
of he who abridged my book!” See al-Nawaw1, Tahdhib al-Asma’ Wa-lI- 
Lughat, 2:77. 

Ibn Qadi Shuhbah, Tabaqat al-Shdfi‘iyya, 1:234-35. 

Ibid., 1:218; al-Subki, Tabagat al-Shadfi‘iyya al-Kubra, 5:312-13. 
al-Nawawil, Tahdhib al-Asma@’ Wa-l-Lughat, 1:26. 

al-Nawawi, Mukhtasar Tabaq4at al-Fuqahda’, (eds) ‘Adil Ahmad ‘Abd al- 
Mawjud and ‘Ali Muhammad Mu‘awwad (Beirut: Mw’assasat al-Kutub al- 
Thaqafiyya, 1995), 449-50. 

See Ibn Qadi Shuhbah, Tabaqat al-Shdafiiiyya, 1:255-56. 

He was Abu ‘Ali al-Husayn b. Muhammad al-Marwazi. See al-Nawawi, 
Tahdhib al-Asma’ Wa-l-Lughat, 1:178. 

Both Ilkiya al-Harasi and al-Ghazali studied together and served as the 
teaching assistants (mu ‘id) of al-Juwayni. See Ibn Qadi Shuhbah, Tabaqat 
al-Shafi‘iyya, 1:288. 

Ibid., 1:207. 

al-Subki, Tabaqat al-Shdfi‘iyya al-Kubra, 3:228; Ibn Qadi Shuhbah, Tabaqat 
al-Shafiiyya, 1:249. 

al-Nawawi, Mukhtasar Tabaqat al-Fuqaha’, 423. 

See note 81. 

al-Nawawil, Tahdhib al-Asma@’ Wa-l-Lughat, 2:77-78. 

Abt ‘Asim Muhammad al-‘Abbadi, Kitab Tabaqat al-Fuqaha’ al-Shafi‘iyya 
(Leiden: E. J. Brill, 1964), 106. See also, Muhammad Hasan Hitu, al-Ijtihad 
Wa-Tabaqat Mujtahidi al-Shdafi‘iyya (Beirut: Mu’assasat al-Risala, 1988), 
178-79. 

al-Nawawi, Rawdat al-Talibin, 2:4. 

Al-Nawawti's elaboration of this case does not stop with only these two 
solutions of the Iragian and Khurasanian jurists. In the same passage, he 
offers different solutions to the same case proposed by other tariqas. 
According to al-Nawawi, one tariqa of jurists does not consider the i‘tikaf 
of an apostate and that of the intoxicated person void. Hence, according to 
this reasoning, both the apostate who reverts to being a Muslim and the 
intoxicated person who goes back to being sober can continue their i‘tikaf 
without interference. The other tariqa also allows both persons to continue 
their i‘tikaf, but limits the condition of being intoxicated and apostasy to 
only a short period of time. If the state of unconsciousness and being non- 
Muslim is prolonged, they may no longer continue their i‘tikaf. However, 
the solutions of these two tariqa were apparently less convincing than 
those of the Iraqian and Khurasanian jurists, making them insignificant for 
al-Nawawi’s overall discussion of the case. See al-Nawawl, Rawdat al- 
Talibin, 2:263-64. 
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al-Nawawi, al-Majmu‘ Sharh al-Muhadhdhab, 1:177. 

He was Abu al-Qasim b. al-Saydalani al-Kitani (d. 380/1000). See al-Khatib 
al-Baghdadi, Tarikh Baghdad Aw Madinat al-Salam, 11:267-68. 
al-Nawawi, al-Majmu‘ Sharh al-Muhadhdhab, 1:177-78. 

Ibid., 3:183. See also another case, al-Nawawi, Rawdat al-Talibin, 1:117. 
For his biographical information, see Ibn Qadi Shuhbah, Tabaqat al- 
Shafi‘iyya, 1:287. 

al-Nawawi, Rawdat al-Talibin, 5:613, 33, 69. 

“Wa-l-marji‘ fi hadha kulluhu ila imam wahid wa-kutubihi mudawwanatin 
marwiyyatin mawjuwdatin, afala kanu yarji‘una ilayha wa-yunquna 
tasanifihim min kathrati ikhtilafihim ilayha.” See Shihab al-Din b. Isma‘il 
Ibn Abi Shama, “Mukhtasar Kitab al-Mu’ammal Li-l-Radd Ila al-Amr al- 
Awwal,” Majmu<at at al-Rasa’il al-Muniriyya 3(1927): 28. 

Ibn Qadi Shuhbah, Tabagqat al-Shafi‘iyya, 1:207. 

Ibid., 1:249; al-Subki, Tabaqat al-Shadfi‘iyya al-Kubra, 3:228. 

Ibn Qadi Shuhbah, Tabagqat al-Shdfi‘iyya, 2:93; al-Nawawi, Tahdhib al- 
Asma’ Wa-l-Lughat, 2:78. 

Chaumont, “al-Shafi‘iyya,” 9:188. 

al-Nawawil, Tahdhib al-Asma@’ Wa-l-Lughat, 1:25. 

See p. 24. 

Al-Rafi'l’s Fath al-‘Aziz (Sharh al-kabir) was known as a commentary on al- 
Ghazali’s al-Wajiz, and al-Wajiz itself was an abridgement of al-Wasit 
written by al-Ghazali himself. See editor’s introduction, al-Nawawi, 
Rawdat al-Talibin, 1:13. 

The Majmu‘, Rawda, and Minhdj were apparently written to serve different 
audiences. We may group the Majmu‘ and Rawda in the same category, 
and put the Minhqj on the other. The difference between the Majmu‘ and 
Rawda is that the former is an extended commentary aiming to justify, to 
explain and to investigate the evidences and legal reasoning of jurists in 
the tariqas and the madhhab. In the introduction of the book, al-Nawawi 
said: “I do not exclude the mention of any of al-Shafi‘l’s opinions, wajh 
opinions, or other opinions even if they happen to be weak or insignificant” 
(la atruk qawlan wa-la wajhan wa-la naqlan wa-law kana dda‘ifan aw 
wahiyan). See al-Nawawi, al-Majmu‘ Sharh al-Muhadhdhab, 1:4. The latter, 
however, is more straightforward and devoid of sophisticated legal 
language and prolonged discussion as found in the former category. The 
other category, the Minhdj, represents a canonized version of the school’s 
doctrine intended as the standard reference for jurists who may not have 
the skill and capacity to analyze the opinion of the previous jurists. It 
contains all doctrines that al-Nawawi thought to have corrected in 
accordance with the madhhab. See al-Nawawi, Minhqj al-Talibin, (ed.) 
Ahmad b. ‘Abd al-‘Aziz al-Haddad, 3 vols. (Beirut: Dar al-Basha’ir al- 
Islamiyya, 2005), 1:75. 

Note that the Rawda represented the collective doctrine of the tariqa of 
the Khurasanian jurists carried to al-Nawawi through al-Rafi‘l. 

See for example, Muhammad b. Isma‘il al-Bukhari, Sahih al-Bukhari [The 
translation of the meanings of Sahih al-Bukhari: Arabic-English], trans. 
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Muhammad Muhsin Khan, 9 vols. (Chicago, IL: Kazi Publications, Inc., 
1979), 2:308. 

al-Nawawil, Rawdat al-Talibin, 2:32. 

The cow is called tabi‘ because it is young and still follows its mother. See 
Ibrahim Isma‘il Shahrakani, Mu‘jam al-Mustalahat al-Fiqhiyya (Beirut: 
Mu’assasat al-Hidaya, 2002), 397; Edward William Lane, An Arabic- 
English Lexicon, 8 vols. (Beirut: Librarie du Liban, 1968), 1:295. 
Shahrakani, Mu‘jam al-Mustalahat al-Fiqhiyya, 417; Lane, An Arabic- 
English Lexicon, 4:1439. 

al-Nawawl, Rawdat al-Talibin, 2:32. 

Ibid. 

Ibid., 2:32-33. 

See for example, Wael B Hallaq, Ibn Taymiyya Against the Greek Logicians 
(New York: Oxford University Press, 1993), 1, 13, 46-47. In his Mukhtasar 
Tabaqat al-Fuqaha’, al-Nawawi highlights the role of the instrument of 
logic in the juristic works of one al-Juwayni’s student, al-Ghazali. See al- 
Nawawl, Mukhtasar Tabaqat al-Fuqaha’, 269-76. Earlier in this chapter, 
Eric Chaumont is quoted to have characterized the Khurasanian branch of 
Shafi‘ism as “more speculative” than their Iraqians counterpart. Al- 
Nawaw/l, for his part, noted that on the one hand the Iraqian jurists were 
more reliable than the Khurasanians in their transmission of al-Shafi'l’s 
texts (nusus), school’s principle (qawd‘id madhhab), and the wajh opinions 
of the previous Shafi‘ite scholars (wujuh mutaqaddimi ashabuna). The 
Khurasanian jurists, on the other hand, were better in their conduct 
(tasarruf), examination (bahth), derivation (tafri‘) and their arrangement of 
legal materials. See al-Nawawi, al-Majmu‘ Sharh al-Muhadhdhab, 1:69. On 
the basis of al-Nawawi’s statement and of al-Juwayni’s tendency to use the 
Greek logician’s method in elaboration of legal case as seen above, we can 
tentatively agree with Chaumont’s suggestion. However, more elaboration 
is necessary to make substantive claim about speculative character of the 
tariga of the Khurasanian jurists and cannot be accommodated in this 
book. 

Al-Nawawl1 is known to have said that ikhtilaf among jurists is God’s 
mercy: “You ought to know that understanding the madhhab of the 
forefathers and their legal proof is important, because their difference in 
furu‘ is a blessing.” See al-Nawawi, al-Majmu‘ Sharh al-Muhadhdhab, 1:5. 
For the development of idea of ikhtilaf in the Shafi‘l school of law, see 
Norman Calder, “Ikhtilaf and Ijma‘ in Shafi‘l’s Risala,” Studia Islamica 58 
(1983): 61-67. 

See p. 63. 

al-Nawawl, Rawdat al-Talibin, 2:263-64. 

See the previous case of the impurity of water from the Majmu‘ in al- 
Nawawi, al-Majmu‘ Sharh al-Muhadhdhab, 1:177-78. 

Muhammad Khatib al-Sharbini, Mughni al-Muhtgdj ila Ma‘rifat Ma‘ani Alfaz 
al-Minhdj, 4 vols. (Cairo: Sharikat wa-Matba‘at Mustafa al-Babi al-Halabi, 
1933), 1:454-55. 

Shams al-Din Muhammad b. Ahmad al-Ramli, Nihayat al-Muhtaj ila Sharh 
al-Minhqj fi al-Fiqh ‘ala Madhhab al-Imam al-Shdfi‘, 8 vols. (Cairo: 


Mustafa al-Babi al-Halabi, 1938), 3:61. 
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4 The canonization of the school’s 
doctrines 


Al-Nawawi’s posthumous legacy as the one entrusted with 
leadership of the madhhab and the one with the final say on 
which doctrine was authoritative was largely precipitated 
by his juristic achievement in canonizing the school’s 
doctrines. As were his efforts in reconciling the tariqas with 
the madhhab, his contribution in the latter was crucial in 
that it provided later Shafi‘ite jurists with a sense of 
determinacy in law. In a legal tradition that inherently 
contains a plurality of legal opinions, like that of Islam, 
having a determinate collection of doctrines was highly 
desirable for practical reasons. This collection of canonical 
doctrines functioned as the primary rules by which jurists 
could discover legal solutions for certain cases. With these 
canonical doctrines, not only did later jurists benefit from 
al-Nawawi’s juristic elaborations, but they also saved 
themselves from the burden of re-deriving law from the 
original sources or scrutinizing the entire corpus of a 
school’s legal solutions. However, these canonical doctrines 
were not understood to be a closed body of doctrine or 
codified rule; they were simply those that al-Nawawi 
considered most authoritative. The discussion will begin 
with the issue of indeterminacy in the Shafi‘l school of law, 
followed by an examination of tarjih and tashih as 
measures of certainty, and finally an elaboration of the 
multi-layered authoritative doctrines that formed the 
outcome of al-Nawawi’s canonical formulation of the 
school’s doctrines. 


Canonization and the problem of indeterminacy 


Every jurist who embarks on formulating the solution to a 
legal case risks the _ possibility of coming into an 
indeterminate solution since the kinds of evidence that lead 
to certainty are very limited. For the most part, legal 
doctrines in Islamic law are based on flexible and 
speculative interpretation of these evidences, leading 
inevitably to some degree of indeterminacy. But restricted 
or vague evidence is not the sole cause of the problem of 
indeterminacy. The accumulation of substantive doctrines 
in the form of furu‘ works, which themselves emanated 
from past legal cases recorded in fatwa collection,! may 
also have contributed to the problem of indeterminacy. 
Moreover, changing historical circumstances in the Muslim 
community often led to a changing legal approach, or to a 
different approach to legal reasoning, which eventually 
perpetuated the already diverse legal doctrines. This was 
apparently the situation that al-Nawawi, like every other 
jurist, had to face. As a jurist who had inherited the 
Shafi‘ite legal tradition through his learning and who at the 
same time lived and worked with it, indeterminacy in law 
was a familiar dilemma. In fact, in the very introduction to 
his Majmu‘, al-Nawawi addresses the problem of 
indeterminacy as a matter that was bound to happen given 
the accumulation of compendia (al-mukhtasarat) as well as 
in extended works (mabsutat) produced by jurists in the 
madhhab. “You ought to know that the corpus of the 
school’s doctrine (kutub al-madhhab) contains significant 
disagreements among the Shafi‘ite jurists (ashab), so much 
so that the reader cannot be confident that a certain 
opinion from an author represents the authoritative opinion 
of the madhhab, until the reader examines the majority of 
the well-known law books of the madhhab.”* This legal 
indeterminacy subsequently brought about the problem of 
legitimacy in legal practice, in the sense that it was not 


easy for jurists in this period to determine which legal 
solution was considered authoritative or whose opinion, 
among the many scholars in the madhhab, was considered 
valid and worthy of following. 

Having acknowledged the prevailing legal indeterminacy 
in his time, al-Nawawi goes on to reflect on how the 
plurality of opinion in the school had developed in the first 
place. He identifies four layers of legal opinion that make 
up the totality of the school’s doctrine. The first layer is 
made up of the personal opinions of al-Shafil, which 
consisted of two different sets of doctrine, that is, the 
opinions he expressed while he was in Baghdad and those 
that he developed after his move to Egypt. As al-Nawaw1 
states in his Majmu‘: “For each legal question, there are 
two personal opinions of al-Shafi‘l: the ‘old doctrine’ and 
the ‘new doctrine’” (kullu mas’alatin fiha qawlan li-l-Shafit 
qadim wa-jadid).° The old doctrine is known to have been 
transmitted by four of al-Shafi‘l’s students in Baghdad, that 
is, Hasan b. Muhammad b. al-Sabah al-Za‘farani (d. 
260/874), Ahmad b. Hanbal (d. 241/855), Abu Thawr al- 
Kalbi (d. 240/854), and Husayn al-Karabisi (d. 245/859), 
whereas the new doctrine is known to have been 
transmitted by al-Shafi‘l’s students after he moved to 
Egypt. They were Yusuf b. Yahya al-Buwayti (d. 231/846), 
Harmalah b. Yahya (d. 243/857), Rabi‘ b. Sulayman b. 
Dawudd al-Jizi (d. 256/870), al-Muzani (d. 264/878), Yunus 
b. ‘Abd al-A’la al-Misri (d. 264/877), and Rabi‘ b. Sulayman 
al-Muradi (d. 270/884). 

After identifying the first layer of the school’s doctrine, 
al-Nawawi moved on to explain the second layer, which 
consists of the opinions of al-Shafi‘l’s immediate students 
who are known to have been often departed his legal 
methodology.* For example, in the Tahdhib, al-Nawawi 
notes that despite having been the student of al-Shafi‘l, al- 
Muzani was known to have written a treatise according to 


his own madhhab, not that of his teacher (sannafa al- 
Muzani kitab mufarrid ‘ala madhhabih la ‘ala madhhab al- 
Shafi‘T).° Quoting Imam al-Haramayn al-Juwayni, al-Nawawi 
also notes that where al-Muzani exercises his opinion, he 
does so according to his own madhhab, but where he 
conducts takhrij from al-Shafi‘l, he is attached to the Shafi‘l 
madhhab.® Al-Muzani’s tendency to formulate opinion 
independently from the personal opinions of al-Shafi‘l 
became an acknowledged feature of his juristic approach, 
so much so that Shafi‘ite biographers never failed to 
mention his distance from the madhhab in accounts of his 
life and works. Ibn Kathir, for example, in his Tabaqat al- 
Shafi‘iyya, writes that al-Muzani had isolated wajh opinions 
and many legal choices that differed from the madhhab 
(lahu wujuh gharib wa-ikhtiyarat mukhdlifat li-madhhab).’ 

Similar to al-Muzani, one of al-Shafi‘l’s students in 
Baghdad, Abu Thawr al-Kalbi, was also known to have 
established an independent school (madhhab mustagqil), in 
that he often agreed on certain matters with al-Shafi'l but 
disagreed on others so much that many wondered if he 
were truly one of al-Shafi‘l’s students.® Another of al- 
Shafi‘l’s students in Baghdad, Ahmad b. Hanbal, was to 
become the eponym of a truly independent madhhab. This 
was in spite of the fact that Ibn Hanbal was said to have 
once issued legal opinions entirely based on al-Shafi‘l’s 
teachings. He is supposed to have claimed: “If I find a case 
which has no legal reference to it (athar), I would issue a 
legal opinion based on al-Shafi‘l’s statement (qawl).”? 

The third layer is the opinions of the ashab al-wujuh, that 
is, the views of those of the generation of jurists who 
derived law by way of takhrij.!° Their legal opinion was 
designated as “wajh” (or in its plural form “wujuh” or 
“awjuh”), which signified that it was not part of al-Shafi‘l’s 
personal opinions, but nevertheless derived from al- 
Shafi'l’s legal methodology.!! The numbers of jurists who 


fell into the category as the ashab al-wujuh were many, and 
included the Shafi‘ite jurists who lived during the entire 
span of the fourth/tenth century. Some of the early ashab 
al-wujuh were: Abu al-Tayyib b. Salma (d. 308/920),! Abu 
‘Abd Allah b. Zubayr (d. before 320/932),!° Abu Bakr al- 
Nisabtri (d. 324/936),! and Abu al-‘Abbas b. al-Qass (d. 
335/947).!° The activities of these ashab al-wujuh in 
formulating law and in responding to new legal cases that 
continued to emerge by the way of takhriy inevitably 
brought about an accumulation of doctrines attributed not 
only to the founder of the madhhab (al-Shafi‘'l), but also to 
themselves, which may or may not have been consistent 
with the madhhab. 

The fourth layer is the opinions identified as belonging to 
the jurists of the later period (ashabuna __ l- 
muta’akhkhirin).'© These jurists were not at the same level 
as the ashab al-wujuh, but they had extensive knowledge of 
the madhhab and the proofs of their imam, which enabled 
them to decide which doctrines in the madhhab were 
preponderant and thereby issue fatwas based on this legal 
knowledge. Their contribution to the crystallization of the 
school’s doctrines was reflected in their treatises and 
collections of fatwas, as many of them were active as mufti 
and as author-jurists. The majority of the well-known jurists 
who lived during the fifth/eleventh century fell into this 
category.!’ This time frame is important as al-Nawawi 
seems to limit the generation of Shafi‘ite jurists known as 
the ashab al-wujuh only to those who flourished in the 
fourth/tenth century, even though jurists of the later period 
might have continued to perform a similar activity of takhrij 
in responding to new legal cases.!®° In other words, 
according to al-Nawawi, these later jurists did not form a 
distinct group within the madhhab as was the case with the 
ashab al-wujuh, but their contribution to producing the 
school’s doctrine was just as significant as that of the 


previous generation. All these four layers of doctrine, 
extending from_ al-Shafi‘l’s personal teaching, his 
immediate students, the ashab al-wujuh, and the jurists of 
the muta’akhkhirin, contributed to the problem of 
indeterminacy in the Shafi‘l school. 

Al-Nawawi's scholarly activity and juristic investigation, 
as reflected in his Majmu‘ and Rawda, were apparently 
directed at reducing this indeterminate plurality of legal 
opinions. What he did was to create a set of canonical 
doctrines, similar to what the modern legal philosopher, H. 
L. A. Hart, terms “rules of recognition.”!9 The school’s 
doctrines that al-Nawawi classified as canonical consisted 
of different layers of opinion, the most important of them 
being that of “the madhhab,” meaning the authoritative 
opinion of the school.2° Here one must note that both the 
use of term canon and al-Nawawi’s concept of the madhhab 
have the same connotation of perfection. The term canon 
was originally used by the Greeks to refer to some ideal 
rules by which sciences, poetry, and music were composed. 
The idea was that by having an exemplary model for 
further study, reference, and composition, Greek society 
would achieve perfection in everyday life, or a “canon” of 
human nobility, as Aristotle would say.*! Al-Nawawi’s 
doctrinal selection representing the madhhab is similar in 
form to the ideal reference of the Greeks. It is a logical 
answer to the demand of legal reality that required a 
system to evaluate which legal doctrine has a higher 
degree of certainty and which is most consistent with al- 
Shafi‘l’s legal principles. 

As we have seen, al-Nawawi was by no means the only or 
even the first jurist in the Shafi‘l school to deal with the 
problem of indeterminacy. Before him, there were others 
who attempted to classify which legal opinions or doctrines 
were preponderant and which had higher epistemic value 
in each case. The difference between al-Nawawi’s endeavor 


to canonize the school’s doctrine and previous jurists’ 
attempt to deal with indeterminacy lies in the scope and 
legal rules supposedly imposed on the former. In other 
words, while previous jurists who lived in the tenth or 
eleventh century had to deal with plurality of opinions 
credited to the founder of the school and his immediate 
students, later writers like al-Nawawi had to deal with the 
accumulation of opinion of these jurists, including the 
plurality of opinion of the founder and his students. 
Additionally, while the jurists who flourished prior to al- 
Nawawi were not necessarily bound by legal theory, since 
full elaboration of rules dealing with the plurality of 
opinions was still in the making, al-Nawawi had to deal 
with the production of legal theory that in many ways 
controlled and regulated the activities of jurists dealing 
with the issue of indeterminacy in the school’s legal 
tradition. I shall elaborate more on al-Nawawi’s method of 
canonization in relation to the legal theory he inherited in 
the following sections. 


The measure of certainty: tarjih and tashih 


The necessity of dealing with the problem of indeterminacy 
has long preoccupied earlier generations of Muslim jurists. 
Among the Shafi‘ites before al-Nawawi, we have countless 
jurists who devoted their time to dealing with this issue. In 
fact, al-Shafi‘l himself was known to have painstakingly 
engaged in evaluating the indeterminacy of textual 
evidence in one of his books, titled Ihktilaf al-hadith.?* One 
may speculate that the practice of determining the 
reliability of evidence was also common among the 
Companions of the Prophet in the first century of the hijra 
at which time the report of Abu Bakr was decided to have 
higher epistemic value over the report of ‘Umar, ‘Uthman, 
and ‘Ali due to Abu Bakr’s close proximity to the Prophet.?? 


Despite the fact that the concept of indeterminacy was 
familiar to Muslim since the first or the second century of 
the hijra, it did not mean that its theoretical elaboration 
has been thoroughly articulated during the same period. As 
al-Subki points out, at the time when legal knowledge was 
still fluid, jurists of the past (al-mutaqaddimun) were not 
bound by any rule in their attempt to determine the value 
of a legal opinion or to decide which of many positions 
might be considered a sound one. According to al-Subki, 
each jurist who had a certain level of legal knowledge 
would issue a legal opinion based on his current legal 
reasoning, even if it chanced to contradict his previous 
legal opinion, because there was no stable legal rule or 
theory to guide his activity.2+* 

With the emergence of legal theory in the fourth century 
of the hijra, jurists began to elaborate on the issue of 
indeterminacy at fuller length and _ recorded their 
understanding of the problem as part of the larger 
discussion in the usul works. Their main focus in this 
subject was on the legal evidence that became the basis of 
legal reasoning or ijtihad. Evaluating the strength of 
evidence was indispensable because to be able to 
distinguish between stronger and weaker evidence was 
essential to increase certainty in the law. In other words, 
jurists realized that it would be perilous to dispense laws 
without knowing which evidence ought to be considered as 
outweighing another. The technical term used here was 
tarjih, which means determination of preponderance.*°? A 
similar term often used interchangeably with tarjih is 
tashih, namely, determination of the evidence that is 
considered “correct” (sahih).2° The outcome of both tarjih 
and tashih is understood to be the authoritative doctrine 
that must be taken into consideration in issuing fatwas or 
in court decisions (gada). 


Despite the difference in terminology, tarjih and tashih 
are often understood to be almost synonymous in that both 
connote to the same scrupulous activity to determine the 
epistemic value of opinion or evidence. Wael Hallag 
observes that author-jurists such as Ibn al-Salah, Taj al-Din 
al-Subki, and al-Nawawi often made this_ obvious 
connection between tarjih and tashih.2’ A subtle distinction 
between the two terms, following Hallaq, may however be 
deciphered in their general usage as different genres of 
Islamic legal learning; tarjih appears more frequently in 
works of legal theory, whereas tashih (and its derivative 
sahih) often occurs only in works of substantive law.2® 

Among Shafi‘te jurists, al-Shirazi was one of those who 
devoted considerable attention to determining 
preponderance, especially in his book al-Tanbih.?? Abi al- 
Mahasin al-Ruyani (d. 503/1108), who was dubbed the 
“Shafi'l of his time,” was also reported to have partaken in 
the same activity, as reflected in his work Kitab al-Qawlayn 
Wa-l-Wajhayn.°° Another was Najm al-Din ‘Abd al-Karim al- 
Qazwini (d. 665/1267), who wrote al-Hawi al-saghir, a work 
that generated further commentary by later generations of 
scholars, such as Siraj al-Din Ibn al-Mulaggin (d. 
802/1400).°! The number of biographical entries reporting 
jurists engaging in tarjih activity leads us to believe that 
weighing the preponderance opinions was a_ constant 
activity among jurists following the growth and 
proliferation of the school’s doctrine. In other words, tarjih 
was the natural outcome of the accumulation of various 
legal opinions (aqwal and wujuh) and the increased number 
of generations of Shafi‘ite jurists. It goes without saying 
that tarjih eventually became one of the most important 
topics addressed in the usul works. 

Tarjih, however, was not a task for everyone, and not 
every case could be subjected to this activity. Realizing this 
complexity, some Shafi‘ite jurists were determined to draw 


up rules aimed at defining the nature and scope of tarjih. 
Al-Shirazi, for example, overruled tarjih before jurists had 
determined if the legal evidence at their disposal was 
subject to abrogation or not.°* In this sense, al-Shirazi 
emphasized the necessity of assessing the hierarchy of the 
evidence before a jurist proceeds to issue his decision. 
Hence, for example, evidence that prescribes action was 
given weight over other evidence that does not prescribe 
any order. Furthermore, al-Shirazi specified the domain of 
tarjih as falling within two ranges—the quality of the 
textual evidence (matn) and its transmission (isnad), and 
the quality of the ratio legis (‘illa) being used as a basis of 
analogical inference. From these two domains, he outlined 
no less than forty-four rules in total.?° 

Emulating al-Shirazi’s endeavor to outline the scope of 
tarjih, al-Ghazali, in one of his legal works, al-Mankhul Min 
Ta‘liqat al-Usul, also offers ample analysis of the area of 
tarjih. He insists that the domain of tarjih is that of 
evidence whose value falls within the range of probability. 
Legal opinion that is derived from textual evidence deemed 
to be certain (al-qat‘iyyat) was decisive ab initio, and 
therefore not subject to tarnjih.°* From this insight, al- 
Ghazali outlines tarjih in terms of assessing the texts 
(nusus), which include the transmitter and the content or 
the apparent meaning of the texts (zawahir, pl. of zahir). 
Like his colleague al-Shirazi, al-Ghazali discusses the 
breadth of tarjih in regard to conflicts between analogies. 
Upon defining all the categories of evidence, he sets thirty- 
two rules to guide jurists when faced with weighing 
conflicts.°° 

Sayf al-Din al-Amidi (d. 631/1233), from the next 
generation of Shafi‘ite jurists, offers even more extensive 
rules for tarjih than did al-Shirazi and al-Ghazali. In his usul 
work al-Ihkam fi Usul al-Ahkam, he elaborates 173 
principles aimed at helping jurists to determine the 


preponderant legal opinion. He states, for example, that a 
text with a greater number of transmitters outweighs a text 
with fewer transmitters. He also made an effort to limit the 
jurists’ field of reference by stating that textual evidence 
found in books that were known for their reliability (e.g. 
the books of Bukhari and Muslim) outweighs a text found in 
books that did not enjoy the same reputation. As for giyas, 
al-Amidi sets several rules, for example, that a qiyds 
involving an original rule that is known not to have been 
abrogated outweighs a similar giyas whose foundations in 
term of abrogated status may be debatable.°° 

All these rules were certainly meant to be practical, that 
is, to both facilitate the activity of tarjih for jurists who 
were deemed capable of performing it and regulate the 
operating structure of the legal activities of these jurists. 
The latter was essential to maintaining the functionality of 
the legal system that they upheld in the first place. This 
involved, in part, assessing the hierarchy of evidence 
before engaging in tarjih. According to this hierarchy, ijma‘ 
was ranked above the Qur’an, followed by the traditions of 
the Prophet that were transmitted by many individuals 
(mutawatir), then those transmitted by solitary reports 
(ahad), and finally giyas.*’ Hence, for example, the tarjih of 
a jurist could never rescind any opinion accepted by 
consensus (ijma‘). In this case, al-Ghazali also adds that 
jurists wishing to engage in tarjih had to abide by the 
specific rule for issuing fatwas that governs the scope of 
ijtihadic activity, that is, that the opinion of the jurist- 
mujtahid of high calibre carries greater weight than that of 
the jurist-muqallid who is less knowledgeable and therefore 
obliged to follow the method of the former.*® Maintaining 
the hierarchy of evidence and authority of the entire range 
of jurists operating within this legal tradition would 
guarantee their achieving the judgment that best 
represented God’s law. 


Al-Nawawt’s justification of tarjih 


Al-Nawawi broadly confirms in his Majmu‘ the rules of 
ijtihad as found in the traditional corpus of usul works. He 
was aware that the jurist-muqallid who sought further 
analysis on legal matters, as al-Ghazali had made clear, was 
obliged to follow the ijtihad of a jurist of higher caliber. But 
he also insisted that he had the duty to make a qualitative 
assessment of the plurality of opinions available to jurists 
working in his era. In fact, what he encountered in reality 
was not just raw legal evidence derived from the sources, 
but also the product of the ijtihad of previous jurists, which 
had attained vast proportions in the school’s literature. 
This situation forced al-Nawawi to find a means by which 
jurist-muqallids like him could _ justifiably reduce 
indeterminacy in the school’s doctrines without betraying 
its hermeneutical rules altogether. 

What al-Nawawi did in order to lessen the constraints of 
rules in legal theory was to construct a typology of jurists, 
one that has been expertly examined by Norman Calder 
and Wael Hallag.°9 This typology distinctly defined the 
structure and distribution of authority among jurists in the 
madhhab. It also described the capacity of each generation 
of jurists to formulate laws in a fully elaborated manner.*° 
Al-Shafi‘l, who was regarded as an independent jurist (al- 
mujtahid al-mutlaq al-mustagqil) and the founder of the 
school, was placed at the highest point in the hierarchy. He 
was considered “independent” because he was thought to 
have derived law from revelation without relying on anyone 
or any particular madhhab (bi-ghayr taqlid wa taqyid bi- 
madhhab ahad).*! For a reason al-Nawawi did not explain, 
the independent jurist such as al-Shafi‘l had long since 
ceased to exist. What remained in al-Nawawi’s day were 
affiliated jurists (mufti muntasib), which he categorized 
into four hierarchical ranks.* 


The first rank belongs to jurists who have the quality of 
being independently able to derive law without taqlid, but 
they follow the method of the imam founder having found 
that the opinion of al-Shafil was “more preponderant” 
(arjah) than the opinions of other mujtahids of the same 
caliber. This is the quality attached to al-Shafi‘l’s immediate 
students and other generations of jurists of the same level, 
who in many ways often disagreed with their teacher. The 
second rank is identified with jurist-mujtahids who are 
bound to the legal method of the founder of the school, but 
are independent in establishing their legal principle by 
proof (mujtahid muqayyad fi madhhab imamihi mustadil bi 
taqrir usulihi bi-l-dalil). The third is the rank of jurists who 
master the legal methodology of the imam founder and who 
are capable of engaging in tarjih, but are considered to fall 
short of the former category because they lack knowledge 
in foundational theory and interpretative argument. The 
bottom rank is the camp of jurists who have mastered or 
memorized the literatures of the madhhab, be these the 
books of the imam or the elaborations of the scholars 
within the school. These jurists are capable of deriving a 
fatwa based on their knowledge of schools doctrine and 
legal principles.** 

Now, with the establishment of this typology, al-Nawawi 
applied the rules of tarjih to jurists who fall under category 
three and four because they do not have the foundational 
knowledge to go beyond the transmitted doctrines. For 
jurists in these categories, the rule of tarjih functions as a 
template on which to apply their limited legal knowledge. 
At the same time, and with the same typology, al-Nawaw1 
also meant to provide space for jurists with greater 
knowledge, that is, those in category one or two, to assess 
the opinions of previous jurists and if necessary to 
manoeuver around the rules of legal theory that may limit 
their freedom in tarjih. Here, the term tarjih, which is 


generally understood in the corpus of legal theory as the 
weighing of legal evidence, gained a broader meaning to 
signify weighing the opinions of previous jurists, including 
those of the jurist-mujtahids. With this meaning, the jurist- 
muqallid became theoretically allowed to assess the 
opinions of the jurists-mujtahid whenever there was a need 
to do so. This did not mean, however, that later jurists were 
authorized to override the authority of the imam founder of 
the school, or of the jurists who succeeded him. The 
facilitation of tarjih within the operating structure of ijtihad 
within the madhhab did not entitle a jurist to be 
independent of the school’s principles. Quite the contrary, 
this facilitation of tarjih epitomized both acceptance and 
attachment to the legal methodology of the school’s 
founder. After all, it was only on the basis of knowledge of 
this methodology that they could exercise of tarjih. 


Al-Nawawt1’s theory of tarjih 


It should now be clear that al-Nawawi’s conception of 
juristic typology has a double edge in the sense that it both 
describes the reality of law and justifies his own juristic 
activity of engaging in tarjih. That being said, it would be 
erroneous to assume that circumventing the legal rules was 
al-Nawawi’s ultimate purpose. On the contrary, al- 
Nawawi’s object was to strengthen the institutionalized 
rules by restating them in a different context, while at the 
same time having to explain his hermeneutical elaborations 
so as to situate his overall juristic activity within the 
Shafi‘ite juristic traditions. The following sub-sections 
discuss how al-Nawawi applied the rules of legal theory 
and what references he took into consideration in his 
practice of tarjih or tashih. 


Reference to hadith criticism 


The most important reference for the activity of tarjih and 
tashih was none other than the corpus of the hadith of the 
Prophet. In this respect, al-Nawawi did not necessarily 
differ from the precepts of legal theory or the usul works of 
Shafi‘ite jurists. His approach to the hadith, however, 
sometimes prevails over the established legal theory when 
this is more relevant to his purpose. A good example of this 
can be seen in al-Nawawi’s re-evaluation of al-Shafi‘l’s 
qawil, that is, the evolution of the “New” doctrine (al-qawl 
al-jadid) from the “Old” doctrine (al-qawl al-qadim).** Al- 
Nawawi was perfectly aware of the rule in legal theory that 
the new doctrine was considered preponderant and 
therefore replaced the legislative value of the old doctrine. 
However, on the basis of his reading of the collection of the 
hadith of the Prophet, al-Nawawi re-evaluated opinions 
categorized as part of the old doctrines and salvaged up to 
fourteen opinions that he considered preponderant over the 
new ones. These opinions ranged from matters of rituals to 
cases of daily social and economic transactions.*° 

Direct reference to the collection of the hadith, however, 
was not the only avenue open to jurists faced with 
conflicting legal opinions. The sciences of the hadith, or to 
be precise, the rules that are used to verify the epistemic 
value of a hadith, were also being applied as references in 
tarjih and tashih activity. In his compendious introductory 
work to the study of hadith, al-Tagrib, al-Nawawi 
elaborated several key principles: among others, that of 
weighing two equal traditions of the Prophet.*® One of the 
principles in this field is that the report transmitted by a 
majority has a greater propensity to be more correct and 
sound than one transmitted by a minority. The epistemic 
value of tawatur in a Prophetic report that enjoys the 
highest authority in comparison with other reports is built 
upon this principle.*’ With his knowledge of the science of 
the hadith, al-Nawawi regularly applied the same principle 


in weighing two equal and conflicting opinions from 
Shafi‘ite jurists. Hence, he maintained that legal opinions 
held by the majority of jurists enjoyed more weight than 
those held by only a minority.*® Although this principle was 
not conclusive among Shafi‘ite jurists, it nevertheless 
became their standard of reference in conducting tarjih. As 
we saw in the previous section, al-Shirazi, al-Ghazali, and 
al-Amidi also applied the same principle in their corpus of 
legal theory.*? 

For example, in the chapter on the last will and testament 
(kitab al-wasaya) of his Rawda, al-Nawawi enumerated two 
conflicting legal opinions on aé certain matter of 
testamentary disposition and stated that the more correct 
(sahih) of the two was the one held by Ibn Surayj and the 
jumhur.°° The notion of the jumhur in this case refers to 
the “majority of jurists,” even though al-Nawawi did not 
always indicate what the jumhur really constituted or how 
many they numbered. In certain cases, he mentioned that a 
preponderant opinion is one held by the jumhur of Iraqian 
jurists.°! In many other cases, however, he provided no 
definition other than the term itself.°* Another term used to 
signify the majority is aktharun/aktharin, as exemplified in 
the case of a man who disposes his will to his concubine: “I 
dispose a will to her pregnancy,” or “to her present 
pregnancy,” or “to her future pregnancy.” In this case, al- 
Nawawi listed several opinions (awjuh); the most correct 
(asahh) was the one held by the aktharin, which considered 
this disposition to be void, as opposed to another opinion 
held by Abu Ishaq [al-Marwazi] and Abu Mansur, which 
would have permitted the disposition.°° 

Besides the principle of upholding the report of the 
majority, another element of hadith criticism applied by al- 
Nawawi in tarjih was the rule of closer relationship to the 
Prophet. We saw earlier that the report of Abu Bakr was 
given a higher value than the report of other Companions 


due to his closer relationship to the Prophet. Al-Nawawi 
applied the same principle in weighing the opinions of al- 
Shafi‘l that were known to have been transmitted by 
different jurists who happened to be his direct students. 
Hence, the legal opinions of al-Shafi‘l narrated by al- 
Buwayti, Rabi al-Muradi, and Muzani are given higher 
consideration than those reported by Rabi‘ al-Jizi and 
Harmalah.°* The reason for this was that al-Buwayti, Rabi‘ 
al-Muradi, and Muzani were all known to have enjoyed a 
close relationship with al-Shafil.°° Rabi‘ al-Jizi and 
Harmalah on the other hand carried less weight simply 
because they did not have the same access to the eponym. 
Their contributions to the transmission of al-Shafi‘l’s 
doctrines, therefore, were correspondingly fewer in 
number. 

After considering the number of transmitters and the 
closeness of their relationship to al-Shafi‘l, the level of 
knowledge and the piety of the jurists came to be regarded 
as additional important assessments of tarjih.°© In the case 
of a person wishing to dispose his last will for a mosque, for 
example, al-Nawawi found conflicting reasoning between 
“one of the jurists” and al-Rafi‘l. The phrase “one of the 
jurists” (ba‘da al-‘ulama’/ba‘dahum) retains a less favorable 
connotation in the sense that this opinion is considered 
abrogated in comparison with another opinion. Al-Nawawi 
did not need to specify in detail who this jurist was, and 
only invoked him by the word ba‘d. This jurist’s opinion was 
that the disposition of the man’s will to a mosque was void 
because the mosque could never serve as the beneficiary of 
his will. Al-Rafi‘l, the person al-Nawawi regarded as a 
mujtahid in the madhhab,°’ considered that the man’s will 
was acceptable with the condition that he should determine 
how his property could benefit the mosque. His disposition 
in this case would have to take the form of endowment 
(waqdf) to the mosque. Al-Nawawi found that legal 


reasoning established by al-Rafi‘l to be more preponderant 
(arjah) because he considered him more knowledgeable 
(afqah) than the unnamed jurist above.°® In a case like this, 
the level of knowledge superseded even the level piety, that 
is, even if both al-Rafi‘l and the particular jurist had been 
equally pious, the preponderant opinion would be that of 
the more knowledgeable, which was al-Rafi‘l. 

Some Shafi‘ite jurists considered that a certain legal 
opinion that is corroborative of the doctrines of the imam 
founders of other schools was also. given higher 
consideration than the opinions of a singular and a lower 
caliber jurist within the madhhab. Thus, in a case where 
Shafi‘ite jurists maintained their disagreement over similar 
legal opinions of Abu Hanifa and one of two al-Shafi'‘l’s 
qawls, which opinion of al-Shafil was to be considered 
preponderant? The tariqa of the Iraqgian jurists, as 
represented by Abu Hamid al-Isfarayini, considered al- 
Shafi‘l’s opinion that contradicted Abu Hanifa as having 
more weight. Al-Qaffal al-Saghir, on the other hand, who 
represented the tariqa of the Khurasanian jurists, did not 
consider the corroboration with Hanafite jurists as a factor 
in determining preponderance. Al-Nawawi considered al- 
Qaffal’s position as the “most correct” (asahh). The point he 
made was that al-Shafi‘l’s legal opinions, regardless of their 
corroboration with those of other school’s positions, must 
be analyzed and evaluated according to _ various 
considerations known in the corpus of legal theory.°? 

We also saw in the previous section how the school’s 
substantive doctrine was built not only upon al-Shafi‘l’s 
personal opinion, but also upon legal views accumulated by 
leading jurists who came after him. These jurists were 
known to have produced their own legal reasoning through 
the method of takhrij. Their legal opinions were assumed to 
be similar to those of al-Shafi‘'l because they made use of 
the legal methodology established by him. This also means 


that had al-Shafi‘l encountered the same case that they 
solved with takhryj, he would probably have come to the 
Same conclusion as they did. The opinions derived by way 
of takhrij, however, carry less weight compared to similar 
opinions known collectively as al-Shafi‘l’s nass. This echoes 
the more usual meaning of the term nass, which denotes 
the univocal language of the Qur'an and the Sunna. When 
something is considered as nass, it implies that the thing is 
sufficiently clear or that no further reasoning is 
necessary.°? However, al-Nawawi seems to have wanted to 
restrict the term nass to al-Shafi‘l’s opinion, which is 
inherently clear and corresponded to the Qur'an or the 
Sunna, and hence, was considered authoritative. He states: 
“Whenever I say nass, it means al-Shafi‘l’s nass; it is used 
in opposition to weak wajh-opinion, or qawl derived by the 
way of takhrij.”°! He also says, “If a person finds two 
Opinions, one is considered al-Shafi‘l’s nass (mansus) and 
another is an extracted opinion from other jurists 
(mukharrij), the most preponderant and correct is the 
former. It became the basis of legal practice (alayhi 
‘amal).” © 

It has to be admitted that none of these hermeneutical 
considerations are much different from the established and 
institutionalized rules found in other works on legal 
theories. That is to say, what al-Nawawi elaborates does not 
indicate a completely novel approach, but rather 
constitutes an expansion of the applicability of the school’s 
foundational theory into a different legal reality. Al-Nawaw1 
is a jurist who lived in a different period than the majority 
of the authors of the school’s legal theory—with the 
exception of al-Amidi, who is among his contemporaries. 
He, however, was able to bridge the gap by inserting 
himself into the school’s hermeneutical discourse and then 
become part of the established rules. 


Public interest and necessity 


Al-Nawawi’s consideration of tarih includes an artful 
rational elaboration of legal theory in the form of qgiyas, by 
which he infers preponderant opinion from a corresponding 
decision based on necessity or public interest. A case in 
point is his discussion of the legality of using impure oil for 
lighting a lantern. Based on a hadith of the Prophet, which 
prohibits the use of contaminated oil, standard Shafi‘ite 
doctrine states that such impure oil cannot be used for 
illumination. However, in his Mukhtasar, al-Muzani reports 
that al-Shafi‘l permitted using the contaminated oil to make 
light. Al-Shirazi and some jurists of the Iraqian tariqa were 
known to have upheld this position. The jurists of the 
Khurasanian tarigqa, however, could not’ reconcile 
themselves to the permissibility of utilizing the oil to light 
the lantern. Some of them therefore did not share the 
opinion of their Iragian counterparts. Other Khurasanian 
jurists, however, applied reason to the prohibition, and 
argued for the permissibility of its use. In al-Nawawi’s 
tarjih, the contaminated oil is indeed fit for illumination on 
the grounds of necessity. He based his reasoning on giyds 
to the permissibility of Muslims wearing unclean clothes.®* 

The use of contaminated oil was certainly not the only 
case for which al-Nawawi extended the meaning of the 
textual evidence. There are many more cases_ that 
exemplify how public interest and rational consideration 
were given precedence over textual evidence. The point 
being made here is that al-Nawawi did not stop with the 
literal precept of the textual evidence. He expanded the 
meaning with his particularization of the case so as to limit 
prohibition or acceptance based on an opinion delivered in 
an analogous case. Hence, for the sake of necessity or 
public interest, a prohibition or allowance based on textual 
evidence might be understood in a different way. 


Empirical experience 


Examples of tarjih also include the observations of a jurist 
regarding what is considered the experience of the Muslim 
community. This consideration occurs at times when there 
is a case that may or may not bring benefits to the 
community at large. The following passage taken from the 
Majmu‘ is a relevant case for our purpose: 


Our associate said that any statement that is made 
under compulsion for other than a rightful purpose 
(haqq) is void; this includes apostasy (ridda), buying and 
selling transaction (bay‘), hiring and leasing (ijara) and 
all other daily social and economic transactions 
(mu‘amalat) such as marriage (nikah), divorce (talaq), 
dissolution of marriage (khul‘), and manumission (i‘taq). 
A compulsion that is based on the rightful purpose, 
however, is deemed valid (sahih). Following this, they 
said if an apostate or a harbi (i.e. a non-Muslim and non- 
citizen of Muslim territories who declare enmity toward 
Muslims) is forced to embrace the religion of Islam, his 
conversion is valid because the act is understood to be 
based on the rightful purpose. Similarly, a compulsory 
act of buying and selling transaction that is based on the 
same rightful purpose also is considered valid. However, 
for a dhimmi (i.e. a non-Muslim citizen of Muslim 
territories) who is forced to embrace Islam, this 
compulsion cannot be deemed valid, for we have 
accepted the dhimmis to retain their religion. If he is 
forced to convert, is his conversion valid? There are two 
tariqas: the first tariqa, as represented by the author (al- 
Shirazi), considers it void. The second tarigqa has two 
wujuh (opinions) as reported by Imam al-Haramayn al- 
Juwayni in the book Talaqg and Kaffara (penance), and 
also by al-Ghazali within the same topics of his book. 
However, al-Ghazali reported two opinions in the 


chapter of Kaffara, and his choice is irregular (shadhdh). 
The widespread is two wujuh; the correct of the two is 
the one in accordance with our associates, that is, his 
conversion is null. Al-Juwayni argued that the entrail of 
his argument is that although the coercion is not 
permissible, it is nevertheless valid because coercion 
upon a harbi is considered haqgq. A coercion toward a 
dhimmi, however, is not permissible. Al-Juwayni also 
said that if a harbi is forced to become a Muslim, he 
must pronounce the two. declarations of faith 
(shahadatayn) under the sword to guarantee his 
conversion. I [al-Nawawi] agree with this method; 
however there is a lack of clarity (ghumud) in its 
meaning since the two declarations of faith also mean 
two expressions from the same pronoun and statement. 
The zahir is that those who declare statements under 
the sword usually lie.°* 


The underlying premise in this passage is that each person, 
regardless of his faith, has the freedom to engage in any 
legitimate daily social and economic transaction. A 
transaction is invalid if there is any coercive activity in the 
process of dealing with or making the decision. In certain 
cases, however, a coercion that is thought to bring about a 
benefit to the community may be justified. In the case 
related in the passage above, a forced conversion of a harbi 
to Islam is considered to be valid because his conversion is 
perceived to be good for himself and might reduce enmity 
toward the Muslim community. By contrast, the forced 
conversion of a dhimmzi is considered to be void since such 
a person is free to exercise his belief, and his insistence on 
retaining his religion should not be considered a threat. 
Unlike al-Juwayni, who would allow a certain degree of 
coercive conversion of a harbi, al-Nawawi considers 
otherwise. His first statement, that is, that he agrees with 
al-Juwayni that the man be sworn under the sword, is 


unimportant, since at the end of the passage he abandons 
al-Juwayni’s reasoning altogether. Al-Nawawi’s opinion is 
plain and simple, and is based on his perceived empirical 
experience: a harbi who is forced to convert usually lies. 


Customary practices (‘urf) 


In certain cases, tashih and tarjih were conducted on the 
basis of the established customary practice (‘urf) of a 
society. Here, al-Nawawi1 made an attempt to accommodate 
what had been the common practice in a given society and 
used this practice as one of the sources of his tarjih. An 
excellent case in point was that of sales without a formal 
offer and acceptance (ijab qabul). The general Islamic 
doctrine of sale and commerce holds that a transaction 
must be followed by mutual consent, that is, that both the 
seller and the purchaser should agree on the conditions of 
the transaction and the object therein. Examples of the 
offer take many forms, such as “I sell to you,” or “I make 
you owner of such or such a thing.” The purchaser, in 
response, follows the offer by stating his acceptance such 
as “I buy the goods,” or “I accept it.”©° A transaction that is 
not followed by such formulas of agreement is considered 
null because a contractual agreement has not been 
established. Among the Shafi‘ites, there was, however, 
widespread wajh opinion that is reported to have been 
originated with Ibn Surayj. Ibn Surayj considered that a 
transaction could be executed without such agreements 
and could still be valid. The technical reference being used 
here is bay‘ al-mu‘ata, which means a transaction through a 
simple common execution.®°® 

Imam al-Haramayn al-Juwayni, al-Ghazali and other 
jurists of the Khurasanian camp, including al-Raf‘1, believed 
that the opinion of Ibn Surayj was derived by way of takhrij 
from the doctrine of Abu al-Hanifa. Abu al-Hanifa was 
thought to have allowed the sale without ijab qabul in the 


transaction of goods of insignificant value (mahqarat), but 
not on precious goods (nafisa).°’ A transaction involving 
goods of higher value does require the statement of offer 
and acceptance because only through this mutual consent 
can the contractual agreement be established. Al-Juwayni 
noted that Ibn Surayj did not explicitly specify the 
difference between objects that are considered precious 
and those of insignificant value, as Abu Hanifa did, but his 
opinion nevertheless is accepted because he might have 
wanted to do so. Ibn al-Salah is adamant about accepting 
this position and insists that takhsis, or specification 
between the two is imperative for a transaction of al-mu‘ata 
to become valid. Al-Nawawi however, states that the 
majority of the Shafi‘ite jurists consider al-mu‘ata 
transaction as valid as long as the transaction is 
understood as such in a given society. The foundation of 
this preponderant position lies in the customary practice 
that accepts a mere exchange without the specification of 
any agreement. Jurists of the Khurasanian tariqa, according 
to al-Nawawl1, were known to have established fatwas for 
the legality of this transaction. The fact that the opinion 
was derived from the doctrine of Abu al-Hanifa, and despite 
the lack of specification on Ibn Surayj’s part, did not hinder 
the practice from becoming one of the school’s accepted 
doctrines for daily legal rulings (al-mukhtar li-l-fatwa). The 
Qur’an permits sale and commerce; however, it does not 
prescribe a standard mutual agreement as may be found in 
formal offer and acceptance. Nor did the practice of the 
Prophet and his Companions exemplify a legacy of how 
mutual agreement can be reached. Therefore, the practice 
should conform to what had traditionally been considered 
as an acceptable transaction within the community.®°® 

The cases here indicate that, for al-Nawawi, customary 
practice could function as a legal reference of tarjih, which 
he perfectly epitomizes. The school’s doctrinal teaching, 


the rules of legal theory, and the opinions of individual 
jurists are indeed understood as significant elements of the 
law’s derivation. However, these cases recapitulate that 
legal doctrine in Islamic law is not a mere set of principles 
isolated from the experience of the Muslim community. As 
we have seen in the case of the transaction of al-mu‘ata, 
the opinions of jurists and established customs were closely 
intertwined so as to make the latter part and parcel of the 
school’s doctrinal reference. 


The canonical doctrines of the school 


The immediate result of al-Nawawi’s activity in tarjih and 
tashih was the creation of a set of preponderant opinions, 
which in turn became al-Nawawi’s canonical version of the 
school’s doctrine. This collection of canonical doctrines 
came to represent the primary rules for later Shafi‘ite 
jurists, as I indicated in the previous section. The value of 
this collection of canonical doctrines, however, has never 
been singular or one-dimensional. The fact is that the 
canonical doctrine of the school consists of multiple layers 
of doctrines, each of which has its own magnitude of 
preponderant. 

The most common technical reference al-Nawawi used in 
the classification of canonical opinions in his legal works 
was one that employed the superlative form of descriptive 
adjectives.°9 For example, he used the term asahh and 
arjah, the superlative forms of sahha and_ rajaha 
respectively, to identify the most correct and most 
preponderant opinions in the school’s doctrine.’° Terms 
like these represented the relative strengths of two legal 
opinions and were usually employed after al-Nawawi 
analyzed the epistemic value of the opinion. Hence, when 
al-Nawawi describes an opinion as asahh because al-Ruyani 
and al-Qaffal al-Kabir said so, he comes to this opinion 
because he has analyzed the reasoning of both these 


scholars and deemed their opinions to be the most 
correct.’! Similar superlative terms commonly found in al- 
Nawawi1's texts are azhar, which means the most distinctive 
or clear out of other opinions, and ashhar, which refers to 
the most “known” or most widely circulated opinion among 
jurists.’ Other terms variably used on the same pattern 
are ahsan (the best), aqwa (the strongest), and ashbah (the 
most likely).’° The first two terms are typically used to 
weigh two legal methods in approaching cases, while the 
latter additionally refers to a preponderant opinion 
developed by analogy. 

The superlative terminology was certainly not the 
exclusive pattern for classifying two or more conflicting 
opinions. In most cases, al-Nawawi simply used the term 
sahih to describe the pedigree of a preponderant opinion. 
In a reading based on argumentum e contrario, which is 
Latin for “appeal from the contrary,” the sahih opinion may 
denote a higher degree of preponderance than _ its 
superlative form (asahh). Thus, it can be assigned priority 
in legal rulings without overriding the validity of an asahh 
opinion.’* A relevant example is the issue of the milk of an 
animal whose meat is deemed forbidden to consume, for 
which al-Nawawi determined that the asahh and the most 
widely known opinion is that which declares the milk 
impure and therefore banned from sale and consumption. 
However, while noting that the asahh opinion forbids the 
sale and consumption of the milk, al-Nawawi deems the 
non-asahh opinion, which allows for the sale and 
consumption of the milk when someone finds it beneficial, 
as preponderant.’° In this case, al-Nawawi considers the 
non-asahh opinion to hold some degree of sahih. Hence, it 
can be considered as the basis of fatwa, whereas the non- 
sahih opinion would certainly be excluded from 
consideration for this purpose. We shall return to the 
technical reference of the non-sahih shortly. 


At times, the term sahih is variably used in tandem with 
other technical references of tarjih, such as nass or 
mansus, which suggests that the opinion has a direct 
reference to al-Shafi‘'l’s authoritative opinion. This pairing 
is usually applied in reference to an opinion that was 
derived from takhrij.’© In different contexts, the term sahih 
is also paired with the term mashhur, which indicates that 
an opinion is considered correct and preponderant due to 
having gained popularity among jurists.’’ Both mashhur 
and mansus (or nass), however, are also used liberally 
without the attachment of sahih.’® Nonetheless, one should 
note that while al-Nawawi was almost consistent with the 
prestige of an opinion he determined to be mansus, he does 
not seem to have been consistent with the superiority of 
the widely known opinion. In fact, whenever he encounters 
two mashhur opinions, al-Nawawi is often known to apply 
tashih in defining which of the widespread opinions should 
be given weight over another.’? It is therefore perfectly 
possible to argue that the term mashhur among the 
Shafi‘ite jurists operates as a preponderant category only 
at a secondary level to that of mansus, since the former 
may still become the subject of tarjih or tashih. 

Another variation of preponderant terminology similar to 
that of sahih is sawab, which simply means correct, and 
zahir, literally meaning apparent or obvious. With respect 
to the common usage in al-Nawawi’s tarjih activity, zahir 
seems to have been applied more frequently than sawab. 
This term is usually applied by al-Nawawi, after careful 
analysis, to an established opinion that happens to be 
similar to his own reasoning. “This is what al-Rafi‘l has 
said, and his opinion is sawab,” al-Nawawi explains in his 
evaluation of al-Rafi‘l’s position regarding the obligation of 
a guardian to protect the property of his protégé.®° Another 
example may be found in the case of the legality of a 
transaction stipulating that one or both parties to a 


transaction have the right to cancel it for any reason, but 
without a fixed period of time. Al-Nawawi deems the zahir 
opinion on the transaction valid but declares the stipulation 
of no fixed period of time to be void. His zahir opinion is 
similar to that of the Kufan rationalist Ibn Abi Layla (d. 
148/765) and of al-Awza‘l (d. 150/767),®! placing himself 
outside the mainstream of Shafi‘ite legal thinking on the 
issue.®2 

Concomitant with the highly subjective reasoning of 
jurists in determining the magnitude of preponderance, 
there is another technical reference that is relevant here. 
The specific term used is mukhtar or chosen, which is a 
passive participle of the verb ikhtara, or “to choose.” As we 
have seen in the case of the transaction of al-mu‘ata, al- 
Nawawi1 considered the opinion of Ibn Surayj to be 
preponderant due to its having long been the school’s 
chosen legal ruling (al-mukhtar li-l-fatwa). Akin to this 
peculiar expression is its verbal noun, which is ikhtiyar, 
meaning a choice made by jurists based on attentive 
consideration. Any of these variations may be used when a 
jurist finds two or more legal opinions that are known to be 
equally preponderant. This was exactly what happened 
when a-Shafi‘l opted to “choose” the practice of Abu Bakr 
over that of ‘Umar even though both of their positions were 
equally valid.°? However, the epistemic value of these 
terms is more complex than their literal meaning as a 
matter of simple choice. In al-Nawawi’s_ operative 
discourse, to choose or to find the choice or the chosen 
Opinion is no less elusive than performing tashih. Hence, 
we find in al-Nawawi’s texts that the ikhtiyar of some of the 
ashab al-wujuh, such as al-Qaffal®* and al-Qadi al-Husayn,®° 
for example, are put aside because al-Nawawi found 
different considerations that eventually made_ their 
positions less preponderant. In certain cases, the ikhtiyar 
of al-Nawawi runs in a diametrically opposite direction to 


what had been commonly held by some of the Shafi‘ite 
jurists. For example, the established doctrine of certain of 
the latter maintained that the usurpation of a dog or the 
skin of animal would not incur any liability since a dog or 
the skin of animal is understood to have no commercial 
value. In al-Nawawi’s ikhtiyar, however, the 
misappropriation of the rights of others is still a 
misappropriation.®°© 

The last technical term al-Nawawi used to classify the 
most authoritative opinion of the Shafiil school is “the 
madhhab.”®’ The term madhhab here is not to be confused 
with the same term that connotes an individual opinion on 
a certain subject. In many substantive works, one may find 
a specific opinion that is identified with particular jurists, 
as seen in formulas such as “the madhhab of Ibn Surayj,” 
“the madhhab of al-Muzani” or “the madhhab_al- 
Buwayti.”°? Unlike this personal designation, al-Nawawi 
reserves an opinion he considers as madhhab to represent 
a collective position held by Shafi‘ite jurists. The madhhab 
hold a broad spectrum of opinion; this could range from al- 
Shafi‘l’s own opinion, the takhrij of the ashab al-wujuh, or 
other opinions of high-caliber Shafi‘ite jurists, as long as al- 
Nawawi considered them to be reliable and consistent with 
the school’s methodology. To illustrate al-Nawawi’s point, 
let us consider how he defined the madhhab in the 
following passage: 


If one happens to have only a half of the consensual 
agreement (‘aqd), then it is required [for both parties] to 
produce another half of the agreement. Also, it is 
required that both parties are present and competent to 
conclude their agreement. Hence, if one party departs, 
or dies or becomes insane or unconscious before 
concluding the other half of the agreement, the offer 
(jab) is void and the following statement of acceptance 


would not be taken into account. With this rule, if a 
woman is given consent [by her parent or a guardian] to 
conclude her marriage, but then the person who gave 
the consent falls unconscious before the conclusion of 
marriage, his consent is void. Similarly, if a seller says “I 
sell to you” and he dies before the acceptance of the 
buyer, the agreement is void, even if his heir is present 
and concludes the agreement, or in other case if the 
seller becomes insane and his guardian is to conclude 
the agreement, the agreement is void. This is the 
madhhab and upon this Shafi‘ite jurist of each turuq (pl. 
of tariqa) firmly agreed.®9 


The passage above indicates that the madhhab is a doctrine 
on which jurists of both the Khurasanian and Iraqian 
tariqas happened to agree, because the doctrine was 
consistent with al-Shafi‘l’s methodology. There are many 
other cases exemplifying the kind of opinion that al- 
Nawawi considered as madhhab, and if jurists representing 
one of the tariqas held a different position, then for this 
reason their opinion could not be counted as the 
madhhab.2° “This is the madhhab as it is written in the 
literature of al-Shafi‘l’s associates” was al-Nawawi’s way of 
expressing it. Then in the next passage he continues: “Al- 
Ghazali, however, comes up with two opinions (as the 
madhhab), but his consideration is unknown.”?! 

As a collective doctrine, the madhhab opinion functions 
as a general reference for daily legal practice. Its 
substantive role is not so much different from other 
categories of preponderance that al-Nawawi deemed as 
sahith, asahh, mashhur, zahir, and  mukhtar—all 
representing normative opinion in legal application and 
practice. However, the madhhab does differ from the others 
in the sense that it represents a self-authorizing instrument 
on behalf of the collective authority of Shafi‘ite jurists. 


Other types of preponderance doctrine, such as sahih, 
mashhur, etc. also represent a self-authorizing act, in this 
case al-Nawawi’s personal authority, but they do not claim 
to represent the totality of the authority of jurists in the 
school. It is precisely in this context that the notion of “the 
madhhab al-Buwayti,” “the madhhab of al-Muzani,” or “the 
madhhab of Ibn Surayj” can be _ substantiated as 
representing nothing other than the personal authority of 
the purported jurists. Hence, the opinion that al-Nawawi 
classifies as the madhhab has a higher degree of certainty 
than any other type of preponderance opinion introduced 
above. 

Extrapolating from the process of determining the 
preponderant opinion using the terms sahih, zahir, sawab, 
mukhtar or ikhtiyar, and madhhab, the non-preponderant 
categories would be identified as Da‘if (weak), fasid (void), 
shadhdh (irregular), or gharib (unknown). While all 
preponderant opinions would naturally be considered as 
the basis of adjudication and fatwa, the non-preponderant 
could almost certainly no longer be used for this purpose. 
As an example, consider the following passage: “Al-Shafi‘l 
said it is forbidden to consume any predatory animal that 
has nab (that is, a canine tooth, or tusk, or fang) and any 
bird that has mikhlab (claw or grip) ... all these species are 
unanimously considered forbidden to consume, and while 
there is one wajh shadhdh or irregular opinion which 
allows the consuming of elephant as reported by al-Rafi‘'l ... 
the ‘correct and widespread’ opinion is that it is 
nevertheless forbidden.”22 In this case, al-Nawawl 
considered al-Rafi‘l’s opinion, which permits the consuming 
of an elephant, to be irregular, since elephants have tusks 
and hence can be considered to be predatory animals. In 
addition to this, there are instances in his writings where 
al-Nawawi overrules the lesser known rulings of al-Juwayni 


and al-Ghazali due to the irregularity of their legal stance, 
which al-Nawawi labels as an “error” (ghalat).?° 

However, by declaring their opinions to be non- 
preponderant, al-Nawawi did not make the ultimate claim 
that their non-preponderant opinions were _ irrelevant 
altogether. For muqallids or jurists who have less capacity 
to engage in independent reasoning, the madhhab opinion, 
like the sahih, asahh, mashhur, and zahir, does serve well 
as a reliable legal reference. For later jurists who have 
reached the qualification of mujtahid, they may evaluate 
these doctrines and may or may not disagree with al- 
Nawawi's doctrinal elaboration.2* As a matter of fact, al- 
Nawawi did not seem to insist that all preponderant 
doctrines are permanently preponderant. As we saw 
earlier, al-Nawawi reclaimed fourteen cases from al- 
Shafi'l’s “old doctrines” that were theoretically no longer 
preponderant.2° Here, al-Nawawi provided an example of 
how a doctrine enjoying high veracity could be revised by 
the subjective reasoning of jurists who are deemed 
competent, should circumstances lead them to do so. 

With all these canonization’ efforts, al-Nawawi 
contributed to reducing the problem of indeterminacy and 
plurality of legal opinions in the Shafi‘l’s school of law. 
Despite the fact that the doctrines which al-Nawawi 
rendered as canonical could be revised by later jurists who 
disagreed with him, these doctrines function as a sort of 
master rule, by which later Shafi‘ite jurists decide which 
legal solution was representative of the rulings of the 
madhhab. 


Final remarks 


The above discussion has amply shown the constant need 
of Muslim jurists to deal with the problem of indeterminacy 
resulting from the accumulation of past substantive 
doctrines and novel cases arising in the Muslim community. 


Al-Nawawi’s response to this demand was to develop a 
qualitative assessment of past doctrines and extract from 
them a selection of canonical opinions that could function 
as guiding rules for juristic decisions. While his method of 
canonization and the outcome of it may have reflected his 
independence as an individual jurist, his overall juristic 
reasoning remained securely grounded in the _ legal 
tradition of the Shafi‘ites. The latter is best illustrated in 
his conception of “the madhhab” as the most authoritative 
doctrine, as representing the genuine position of al-Shafi'l 
and of the totality of jurists in the school’s legal tradition. 
By virtue of his achievement in canonizing the school’s 
doctrines, combined with his commitment to uphold the 
school’s’ principles, al-Nawawi  was_ posthumously 
considered to be one of the key links between later jurists 
(facing new legal realities) with the authority of al-Shafi‘l, 
who by then had become firmly regarded as the original 
founder of the school of law. 
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5 Al-Nawawt’s definition and 
vindication of the madhhab 


Al-Nawawi’s posthumous legacy as the pre-eminent source 
of authority for later Shafi‘ite jurists owed much to his 
efforts in restructuring the Shafi‘l madhhab as a guild-like 
institution and his vindication and defense of its 
hermeneutic and juristic principles. Al-Nawawi’s purpose in 
this case was both immediate and historical. He sought to 
gain immediate results by showing the Shafi‘l school’s 
superiority compared to other schools of law. He also 
sought to enhance its historical pre-eminence by defining 
the madhhab’s identity, boundaries, and the jurists 
belonging to it. In doing so, al-Nawawi’s intention was not 
to create a guild institution ex nihilo, but rather to continue 
the authority construction that had already been 
undertaken by previous Shafi‘ite jurists. He acknowledged 
the achievements of al-Shafi‘l and his followers that had 
been recorded in the managqib and furu‘ works, as well as in 
the genres of exegesis, hadith, and chronicle. What he did, 
however, was far more than simply refine their already 
established images. He reconstructed their scholarly 
virtues and the achievements of these jurists according to 
his own template. In addition, in order to promote the 
Shafi'l school’s distinction over other madhhabs, al-Nawawi 
also engaged in polemical debates to rationalize and defend 
al-Shafi‘l’s hermeneutic principles. This rationalization and 
defense was an integral part of his vindication efforts and a 
point of central importance in his juristic works such as the 
Majmu‘ and Rawda. 


The madhhab’s evolution to al-Nawawi’s 
lifetime 


In order to understand al-Nawawi’s conception of the 
Shafi‘l madhhab, it is necessary to examine the evolution of 
this institution from its rise down to its later development 
around al-Nawawi’s lifetime. The very question of how the 
madhhabs came to rise has been the subject of scholarly 
investigation since modern Islamic’ studies were 
established in Western academia. Ignaz Goldziher has 
ventured to suggest that the madhhab was born out of the 
gradation between two contending references in the 
juristic formulation of the legal materials, that is, between 
the straight reference to the formal narrative of the hadith 
of the Prophet, and the reliance on the discretionary of 
reasoning and local custom.! Al-Shafi‘l was claimed to be 
the first person to perpetuate this polemic and to introduce 
the disciplinary method, which insists on the prerogative of 
the Quran and the tradition of the Prophet, and at the 
same time restricts the free arbitrary usage of opinion 
(ra’y).? 

Goldziher did not advance us with any chronological clue 
as to how these two opposing tendencies expanded and 
affected to the growing of madhhabs. Thus, after proposing 
the rise of the madhhab from the interplay between the two 
legal approaches, Goldziher passed over the chronology to 
explain the functioning of the various madhhab in a mutual 
respect, with a note that there were only a few horizontal 
antagonists at the adherent’s level. “From the very 
beginning,” Goldziher continues, “representatives of these 
divergent schools maintained a steadfast conviction that 
they all stood on the same ground.”? Furthermore, 
Goldziher stated that the basis of the mutual tolerance of 
the madhhabs was traced back to the Prophetic hadith: 
“Difference of opinion within my community is a (sign of 


divine) mercy.”* Notwithstanding the relevance of this 
inference to the vitality of the schools, Goldziher’s view of 
the madhhab reflected the reality of the fourth/tenth 
century, which mirrors the much-advanced Muslim legal 
reality. 

Christiaan Snouck Hurgronje, contemporary to Goldziher, 
made other important remarks on the emergence of the 
madhhab as the outcome of the jurist ijtihad in interpreting 
the law. Similar to Goldziher, his reference to the 
chronology of the madhhab suffered from the same 
shortcoming, as he seemed to generate all his evidences 
from the later construction of Muslim traditions. Snouck 
Hurgronje highlighted the achievements of certain 
individuals and labeled them as founders of the schools. He 
also counted on the ability of the adherents of the 
madhhabs to live side-by-side, despite their doctrinal 
differences which were there to stay.° Nevertheless, in his 
other writing Snouck Hurgronje captured the evasive 
development of the madhhab as the inevitable consequence 
of the growth of the “science of usul,” particularly on the 
doctrine of infallibility, which singles out individual jurists 
to be the sole representatives of the infallible will of the 
community. This process, following Snouck Hurgronje, took 
place at the end of the second century of the hijra, and al- 
Shafi‘l was claimed to be the first jurist to write on the 
usul.© “By that time,” Snouck Hurgronje continues, “some 
of those who were later regarded as ‘head of schools 
(madhhabs)’ were already dead, others were in their 
maturity, still others at the beginning of their activity.”’ 
With the increase of influence of this science, Snouck 
Hurgronje implied that the madhhab was literally in the 
making. Then, Snouck Hurgronje added: “After the council- 
chamber of Medina had been transformed into a school, the 
doctrine of duties soon came to be treated in a scholastic 


manner, and its study spread from its birthplace over the 
past territories of Islam.”® 

It is important to note that before the doctrine of 
infallible prevailed, Snouck Hurgronje did not posit the 
vivacity of the “school” as an entity that has distinctive 
character of its own. The variations of doctrines were 
named in a loose geographical terms; although each had a 
head, they did not have definite boundaries. Snouck 
Hurgronje states: “By the beginning of the second century 
people were already speaking of the figh of A. or of B., the 
fiqgh of Medina, Syiria, or Iraq ... all this did not imply 
variations of any importance because the principle was 
everywhere the same.”? However, Snouck Hurgronje did 
not elaborate on the transpiration of these geographical 
doctrines, as his attention in the remaining part of his 
writing was on the communality of the schools in the later 
period. 

The upshot of Snouck MHurgronje’s rudimentary 
description of the madhhab found its best articulation in 
Joseph Schacht’s publications several years later.!° That 
Schacht was familiar and indebted to Snouck Hurgronje is 
a point not to dispute. After all, he translated Snouck 
Hurgronje’s writing into a wider English readership. 
Schacht covered Snouck Hurgronje’s portrayal of the figh 
of Medina, Syria, and Iraq into his own phrase the “ancient 
schools,” which also emerged in the first few decades of the 
second century of the hijra. Echoing Snouck Hurgronje, 
Schacht defined the ancient schools of law as “neither any 
definite organization nor strict uniformity of doctrine 
within each school, nor any formal teaching ... The more 
important ancient schools of law of which we _ have 
knowledge are those of Kufa and Basra in Iraq, of Medina 
and of Mecca in Hijaz, and of Syria.”!! 

Schacht never clearly explains what he meant by the 
term of “school” in his concept of the early madhhab. He 


only gave a contrario definition, that is, by describing what 
the school is “not” rather than what it is. Thus, the term 
“school” in Schacht’s concept of “geographical school” (or 
in its interchangeable counterpart, the “ancient school”), 
does not imply “definite organization,” or “formal 
teaching,” or “the existence of a body of law in the Western 
meaning of the term.”!* Having established the peculiarity 
of the ancient schools as being geographic in nature, 
Schacht goes beyond Snouck Hurgronje’s rough outline by 
showing the transformation of this early school into the 
later type of school, which emphasized its boundary on 
personal allegiance. This transformation, Schacht confers, 
is a logical outcome of the continuous opposition of the 
Traditionist movement, which upholds the formal reference 
to the Prophet supported by the uninterrupted mode 
transmission (isndad), against the living tradition of the 
ancient school, whose legal doctrine was traced back only 
to the Companions of the Prophet and was compounded 
with personal opinion.!* This opposition parallels with the 
“literary activity” of jurists that was on the rise in the 
middle of the second century of the hijra; a trend which 
eventually gave rise to eponymous status of certain 
masters. !4 

As far as the chronological schools are concerned, and 
the later type of schools is taken as a point of reference, 
Schacht may assume that his concept of ancient schools 
“transformed” into the more confined schools based on 
allegiance to prominent jurists. “This transformation,” 
Schacht continues, “was completed about the middle of the 
third century of the hijra (c. 865).”'° Then Schacht points 
out what Goldziher and Snouck Hurgronje have said about 
the role of al-Shafi‘l in precipitating the transformation 
process. Al-Shafi‘l’s vindication of the Traditionist thesis 
had pushed the ancient schools to minimize their legal 
reasoning and interpretation and eventually to adopt the 


authority of the Prophetic tradition. The degree of 
acceptance and diffidence toward al-Shafi'l’s disciplining 
theory prompted the ancient schools to form different 
personal schools, with al-Shafi‘l, though he was originally 
of the Medinese school, forming his own school from a fully 
personal thesis.!°® 

This model of chronology and early development, 
acquainted with by Goldziher and Snouck Hurgronje, and 
further elaborated by Schacht, had been paradigmatic in 
the modern study of Islamic schools of law. Indeed, there is 
no good reason to disagree with Goldziher’s theory of 
gradation between two contending groups, that is, between 
those who uphold the hadith of the Prophet and those who 
favor local custom and discretionary opinion as previously 
explained. Nevertheless, Snouck Hurgronje’s 
understanding of the geographical doctrines as the proto- 
madhhab entities (or the ancient schools in Schacht’s term) 
remains contentious and sparks continuous debate. Until a 
decade ago, the existence of geographical schools and their 
transformation into personal schools has been perceived as 
a normative pattern of the evolution of the madhhabs in the 
first three centuries of the hijra. Chief among those 
accepting this was George Makdisi; it is reflected in his 
seminal work The Rise of Colleges, in which he reiterates 
Schacht’s designation of geographical schools, their 
crystallization into individual masters in the beginning of 
the second century, and their definite transformation into 
“personal” schools in the middle of the third century of the 
hijra.!7 

This gradual development of the madhhab began to be 
seriously questioned in Christopher Melchert’s work 
published in 1997. Although Melchert emulated Schacht’s 
transformation thesis, he put Schacht’s chronology into 
doubt by negating the existence of the full personal schools 
of law in the middle of the third or ninth century.!® 


Melchert did not suggest a precise time when exactly the 
transformation of the school of Kufa into Hanafi school took 
place. What certain is that many of the accounts that trace 
the transformation in that period were projected backward 
following the same cause which Schacht had suggested, 
that is, the constant challenge of the adherent of hadith 
against the adherent of opinion.!9 This eventually forced 
the latter to make their legal thinking more sophisticated 
and begin to adopt the technique of the Traditionalists by 
having their legal references rely on prominent authorities, 
such as Abu Hanifa. The asummption goes as follows: 
reliance on the authority of Abu Hanifa, while Abu Hanifa 
has relied himself on the Book, the Prophet, and the 
Companions, has given a much greater sense of security, 
rather than relying on oneself or on another late 
authority. 2° 

An overall effort to dismantle this “Schachtian” 
transformation is proposed by Wael Hallag in his article 
specifically addressed to this issue.2! Hallaq denies the 
early existence of the madhhabs as geographical entities, 
which Schacht proposed. Although he admits that the 
geographical references correspond to the sources, there is 
no basis to substantiate these geographical notions as 
being “schools”. The presumed Iragian and Medinan 
schools, following Hallag, consist of highly diverse 
individuals.2° Even if these individuals established 
agreements on certain matters, for example, as in the case 
of the “Medinese practice”, these agreements were 
anchored on the individuality of these jurists.2* My own 
reading of substantive works does show that there seems 
little evidence to afford modern scholars proper references 
to assume the existence of regional entities of the legal 
community. For example, on the issue of a man who wished 
to purchase meat by way of salam, that is, a method of 
purchase in which the buyer has paid the price for goods 


that will only available at a future date, al-Shafi'l, in a 
chapter titled Kitab Ikhtilaf al-‘Iraqiyyin of his al-Umm, 
shows how much Abu Hanifa, Ibn Abi Layla, and Abu Yusuf 
differed to each other, even though these three jurists 
shared a geographical space as the Iragians. Al-Shafi‘l says: 


On a person who purchases meat by the method of 
salam, Abu Hanifa opined there is no good in it because 
the object of sale is unknown, this is the position he 
upheld. Ibn Abi Layla, however, said that there is no 
objection to it. Abu Yusuf followed the opinion of Ibn Abi 
Layla and said: If the condition of the meat is fully 
described such as of legs, ribs, or anything similar of 
these kinds, then the sale is permitted. Al-Shafi‘'l said: If 
a person loans (aslafa) from another person a certain 
quantity of meat, with a specified value, conditions, and 
stipulation, then the loan is permitted.?° 


This passage clearly exemplifies that even though Abu 
Hanifa, Ibn Abi Layla, and Abu Yusuf shared a geographical 
space as the Iragians, their opinions were quite apart from 
each other. This difference alone refutes any reference to 
geographical doctrine because the legal boundaries rest on 
individuals. 

One may defend Snouck Hurgronje and Schacht for not 
inventing the term ex nihilo in their thesis of the existence 
of geographical schools. But again, this geographical notion 
was used by biographers and author-jurists only as a 
common category to band the generation scholars together 
during the period in which they were dispersed and fluid, 
and not to show the existence of a solid geographical 
doctrine.2° The fact that geographical notions were still 
being used after the madhhab had been established might 
lead us to conclude that Schacht’s two-stage evolution of 
the madhhab, from a geographical to a personal school of 
law, can no longer be maintained. An alternative to the 


Schachtian evolution of madhhab, following Hallag, was 
that they set out from personal to doctrinal schools. The 
latter was built through being based on a particular event 
exclusive to the third and fourth century of the hijra, that 
is, the emergence of taqlid activity, which defines the 
modus operandi of the madhhabs. 

Quite similar to Hallaq’s theory of developing “from 
personal to doctrinal school,” Ahmed El Shamsy argues 
that the Shafi‘! madhhab, since its nascent, had formed a 
set of accepted assumptions or paradigmatic frameworks 
upon which al-Shafi‘l’s followers relied (taglid) for their 
legal inquiry.’ For early followers of al-Shafi'l, this concept 
of taqlid does not reflect blindly following al-Shafi'l's legal 
reasoning, but rather is conditional upon their own 
verification of al-Shafi‘l’s theory of evidence.?® However, 
contrary to Hallaq’s skeptical position about the role of al- 
Shafi‘l as the master architect of school, El Shamsy posits 
that al-Shafi‘l was the “genuine founder” of the madhhab.?9 

The operations of madhhabs, which generally and 
particularly have their focus on a doctrinal affiliation to 
their supposed founders, are coming under increasing 
scrutiny by scholars applying a more modern analysis. 
George Makdisi, in his series of publications, proposed the 
concept of the madhhab as representing the “guild” or 
professional association and collective identity of jurists 
revolved around the eponyms of the schools. The madhhab, 
according to Makdisi, resembled a guild of jurists in that it 
constituted an organization of legal professionals with a 
specific framework of thought, that is, legal matters as 
opposed to philosophy-theological matters or kalam.°° 
Makdisi’s theory of the guild was developed even further by 
Sherman A. Jackson. Jackson highlighted the character of 
the madhhab or guild as a corporate type of organization, 
by which individual members of the guild were protected or 
exempted thereby from sanctions of other political or legal 


authorities. Thus, an individual member of the Maliki 
school of law, for example, was not obliged to follow the 
opinion of a Shafi‘te jurist even if the latter acted as a 
representative of the ruler, and this was because the 
person’s membership in the Maliki school justified his 
option of not following another school’s ordinances.*! 

This model of elaboration of the madhhab as corporate 
entity is useful in explaining the basis that united 
professional jurists to adhering to the same_ guild 
institution. But, seeing the madhhab or the guild as a 
corporate entity might also imply that the madhhab had 
become a closed source of collective doctrine that had to be 
upheld by its followers. For this reason, Jackson aptly 
argues that there had been an inevitable transformation 
involving the two competing tendencies in Islamic law, that 
is, from the regime of ijtihad to the regime of taqlid. With 
this transformation, Islamic law—after the establishment of 
the madhhab—adapted itself perfectly to the regime of 
taqlid that became the dominant tendency, in opposition to 
the regime of ijtihad. The latter, according to this scheme, 
no longer prevailed among jurists who lived after the 
sixth/twelfth century.°2 Significant as it may be, however, 
Jackson’s theory does little to explain the activity of jurists 
within the madhhab who often disagreed with other jurists, 
nor does it account for the need to change the established 
doctrine of the madhhab or to derive new solutions to legal 
situations arising in the Muslim community. 

Mohammad Fadel also notes the necessity of taqlid for 
introducing stability and reducing perpetual indeterminacy 
as a result of independent reasoning. Like Jackson, Fadel 
suggests that submission to the body of the school’s 
doctrine was inevitable. This doctrine functioned as an 
authoritative reference, allowing jurists some relief from 
the instability of legal interpretation.*° Insofar as it deals 
with the perennial problem of legal indeterminacy, Fadel’s 


thesis no doubt is plausible. However, in light of al- 
Nawawi's overall juristic activity, it again does not shed 
sufficient light on the complex reality of law in the later 
period. As we already noted in Chapter 4, al-Nawawi was 
aware of the problem of indeterminacy as the result of the 
work of generations of jurists and the accumulation of legal 
doctrines they produced. He was also aware of the 
production of legal theories that in many ways were 
directed at navigating jurists’ reasoning and containing the 
perceived indeterminacy on their part. Nevertheless, and 
as strange as it may sound to modern legal theoreticians, 
the stability of the law was only one concern that al- 
Nawawi wished to address in his legal project. The other 
concern was to ensure the possibility of developing and 
reinterpreting the established doctrines for any jurists 
capable of doing so. Hence the importance of analyzing al- 
Nawawi'’s idea of the madhhab, for by deciphering his 
definition of the latter and his efforts to vindicate it, we 
may gain an understanding not only of al-Nawawi’s 
historical achievement in promoting the madhhab, but also 
of the nuances he added to the current theory of the 
madhhab. 


Al-Nawawtl’s definition of the madhhab 


The madhhab or guild of Shafi‘ite jurists that al-Nawawi 
envisaged was not so different from Jackson’s image of a 
corporate entity. It was also built upon tagqlid or shared 
loyalty to the authority of the school tradition. However, the 
taqlid that al-Nawawi promoted revolves around the legal 
paradigm laid down by the eponym of the school, that is, al- 
Shafi'l’s theory of evidence and legal reasoning, which 
emphasises the authority of the hadith of the Prophet and 
legal elaboration through gqiyds, as opposed to the 
substantive, mostly personal, doctrines of Shafi‘ite jurists. 
In this understanding of taqlid, the school’s doctrines 


indeed represented a vital source for jurists in the post- 
formative periods, yet at no time were they given a primary 
role. With conscious submission to the principles laid down 
by the founder, members of the guild shared similar legal 
authority by which they solved cases that arose in the 
community and it was in this way that they developed the 
body of legal rules embodied as the doctrine of the 
madhhab. 

Al-Nawawi's definition of the madhhab involved a back 
projection in which he reconstructed the scholarly virtues 
and achievements of all jurists whose legal opinions were 
recorded in the school’s literature, uniting them under the 
single banner of al-Shafil, and grounding their legacy 
directly on the foundation of the Prophet and _ his 
Companions. This projection is particularly reflected in his 
reference work, Tahdhib al-Asmda’ Wa-l-Lughat,**+ and to 
some extent, in the Majmu‘. In these two books, he began 
to rewrite the achievements and virtues of al-Shafi‘l, the 
independent mujtahid and founder of the guild, placing 
these immediately after the biography of the Prophet 
Muhammad that he had composed. This arrangement of the 
book seems to suggest that the legal tradition established 
by al-Shafi‘l constituted a direct line of transmission from 
the Prophet. By aligning al-Shafi‘'l’s virtues next to those of 
the Prophet, al-Nawawi ignored chronological order. He 
deliberately diminished the intermediary agents (i.e. al- 
Shafi‘l’s teachers and jurists before him), to whom al-Shafi‘l 
must have been indebted for his legal elaboration. 
Nevertheless, al-Nawawi does mention that al-Shafil had 
teachers that maintained the line of transmission (isnad) 
from the Prophet. Among others, he points to the fact that 
al-Shafi‘l learned one or more isnads from Malik b. Anas, 
from Rabi‘a, from Anas b. Malik and Nafi‘, from Ibn ‘Umar, 
and from the Prophet.*> However, al-Nawawi does not 
mention al-Shafi‘l’s indebtedness toward his teachers. To 


do so would have been tantamount to degrading al-Shafi‘l 
to the status of a less-than-absolute mujtahid, and would 
have undermined his overall purpose of uniting the jurists 
under al-Shafi'l’s banner. Al-Shafi‘l, as al-Nawawi states in 
his Majmu‘, was considered an absolute-mujtahid because 
he was assumed to have in-depth knowledge of legal 
methodology, Quranic exegesis and hadith criticism, 
allowing him to derive law from the sources without relying 
on any other jurist.°° Here, al-Nawawi contributed, as did 
the jurists who wrote managqib literature before him, to the 
exaltation of al-Shafil as the actual founder of the 
madhhab. 

After reconstructing al-Shafi‘l’s image as the eponym of 
the school, al-Nawawi also rewrote the life history and 
achievements of other high-caliber jurists who, despite 
their close affinity with al-Shafi'l, found their membership 
in the Shafi‘l madhhab called into question. These were 
jurists who, according to al-Nawawi’s typology of jurists 
discussed in Chapter 4, were capable of deriving law 
independently from the scriptures, but followed al-Shafi‘l’s 
hermeneutic paradigm, which they considered sound 
inasmuch as it complied with their own reasoning. A fine 
example of this was the case of Abu Thawr al-Kalbi, whose 
legal opinions often appeared in the Muhadhdhab of al- 
Shirazi, the Wasit of al-Ghazali, and al-Nawawi’s Rawda. 
The inclusion of Abu Thawr in the guild became a subject of 
controversy for a time because he often derived law 
independently of al-Shafi‘l. For this reason, al-Rafi‘'l 
considered him to have abandoned al-Shafi‘l’s methods and 
he therefore excluded Abu Thawr from the ranks of 
Shafi‘ite jurists.2” For al-Nawawi, however, Abu Thawr 
deserved to be regarded as a member in good standing of 
the Shafil guild because most of his legal opinions were 
believed to have been in accordance with al-Shafi‘'l’s legal 


principles and even to have included stronger evidence 
than those of al-Shafi'l.°® 

Similar to the example of Abu Thawr was the case of Abu 
Bakr b. al-Mundhir al-Nisaburn (d. 309-10/921-22), whose 
legal opinions were also often quoted in the Muhadhdhab 
and Rawda. Abu Bakr was known to have extensive 
knowledge of the hadith and foundation of various 
madhhabs in his lifetime. His affiliation to a particular 
guild, however, was not clear because he based his legal 
opinions only on the sound hadith of the Prophet, without 
inclination toward any established madhhab. His tendency 
to adhere to the hadith of the Prophet as the guiding 
principle of his legal reasoning motivated al-Nawawi to re- 
establish him as a member of the Shafi‘l madhhab.°? 

Al-Nawawi’s projection of the guild also involved 
rewriting the image of many of the ashab al-wujuh, 
especially those who had produced solitary legal opinions 
(gharib, pl. ghara’ib), which according to al-Nawawi’s 
analysis were not considered the preponderant opinions in 
the school’s literature. He listed in this category, inter alia, 
Abt Bakr al-Sayrafi (d. 330/941),4° Abu Bakr al-Farisi (f1. 
ca. 348/960),*! Zahir al-Sarakhsi (d. 389/999),42 Abu al- 
Hasan al-Masarjisi (d. 384/994),*° and al-Qadi al-Husayn (d. 
462/1069)** to have produced gharib opinions in the 
school’s tradition. However, even when explaining how 
some of the opinions of these jurists went contrary to the 
school’s doctrine, al-Nawawi never failed to mention that 
these jurists had good knowledge of the hadith of the 
Prophet. For example, he states that al-Sarakhsi was a 
hadith specialist in Khurasan,*° and points out also that al- 
Sayrafi mastered the knowledge of the hadith from a 
certain Ahmad al-Mansur al-Rumadi.*® Of al-Masarjisi, al- 
Nawawi writes that he learned hadith from the students of 
al-Muzani, a direct student of al-Shafi‘l.*” In the same tone, 
al-Nawawi describes al-Qadi al-Husayn as a jurist-cum- 


hadith narrator.*® The identification of these jurists with 
their knowledge of the hadith was enough to portray them 
as bona fide members of the Shafi'l guild. 

Al-Nawawi’s back projection did not end with the ashab 
al-wujuh. He also refashioned the image of the later 
generation of jurists, with whom he often disagreed, such 
as al-Juwayni, al-Ghazali, al-Shirazi and al-Rafi‘l. As seen in 
Chapter 4, in certain cases al-Nawawi claimed that some of 
al-Juwayni’s and al-Ghazali’s opinions were not based on 
the preponderant choice and therefore could not be 
counted as a basis for legal practice.*9 In the case of al- 
Rafi‘l, whom al-Nawawi considered to be a mujtahid fi-l- 
madhhab, there were enough weak opinions that he too 
could not be counted to represent the school’s doctrinal 
position.°° Nor were al-Shirazi and other Iragian jurists of 
his generation immune from criticism if al-Nawawi found a 
reason to level it.°! Despite all these disagreements, 
however, al-Nawawi never suggested that these jurists 
were less Shafi‘ite than others. He considered them to be 
part of the Shafi‘ite guild, not simply because they were 
known to have studied in the Shafi‘ite learning circles, but 
because they showed loyalty to the authority of al-Shafi‘l 
and his hermeneutic and =juristic principles’ that 
substantively relied on the hadith of the Prophet. This 
identification of the Shafi‘ite guild as epitomized in the 
member’s loyalty to the authority of al-Shafi‘l and his 
hermeneutic principles should not lead us to conclude that 
the members of the guild are required to follow al-Shafi‘l’s 
personal authority. Rather, this signifies the loyalty of 
jurists associated under his name to the supremacy of the 
legal tradition of the Prophet. Al-Shafi‘l, as we have pointed 
out before, is widely thought to have initially laid the 
foundation of a legal system that submits to the authority of 
the Traditions of the Prophet, as opposed to the consensual 
doctrines of the Companions and the discreet opinions of 


the jurists (ra’y). Therefore, what identifies all these jurists 
as followers of the Shafi‘l school, according to al-Nawawi, 
was their adherence to a broad principle of legal 
interpretation and a hermeneutic approach that made 
direct reference to the hadith of the Prophet.°? 

This identification of loyalty to the formal hadith of the 
Prophet, hadith specialist, or hadith scholar is apparently 
very important for two reasons. First, al-Nawawi wished to 
show that these jurists did not employ arbitrary reasoning 
in their hermeneutic enterprises, in contrast to the early 
Hanafites who would do so in the absence of valid textual 
source.°’ In other words, by emphasizing their identity as 
hadith scholars, al-Nawawi aimed to establish the fact that 
these jurists saw the ultimate authority as lying in the 
hadith of the Prophet. Second, attachment to the authority 
of hadith also meant that these jurists had no particular 
loyalty to regionaly-based practice, as al-Nawawi often 
maintained to have been the case with the followers of 
Malik. Al-Nawawi’s objection toward this regionally-based 
practice echoes al-Shafi‘l’s criticism toward the followers of 
Malik, Awza‘l, and some early Iragian jurists, particularly 
the Kufans.°* The followers of Malik were known to have 
accepted the established practice of the people of Medina 
as the basis of legal decision, even when it did not resort to 
the hadith of the Prophet. Their assumption was that the 
people of Medina had maintained a legal tradition that 
corroborated with the life and practices of the Prophet.°° 
Similarly, Awza‘l and his followers were also known to have 
considered their legal tradition as uninterrupted practice 
with its roots in the time of the Prophet and maintained 
under the patronage of the Umayyad caliphs in 
Damascus.°® The Kufans, who grounded their legal basis on 
the authority of the Companions of the Prophet, also 
believed that they had maintained the same continuity with 
the Prophet. Despite their claim of deriving legal authority 


from the same Prophetic traditions, these three groups 
were the subjects of al-Shafi‘l’s criticism, as they did not 
refer to the formal hadith of the Prophet.°’ By applying the 
label of loyalty to the authority of the hadith of the Prophet, 
al-Nawawi attempted to break the jurists’ attachment to 
local tradition and to replace it with al-Shafi‘l’s principle of 
abiding by the formal hadith.°® 

Notwithstanding al-Shafi'l’s theory of the supremacy of 
the hadith of the Prophet, one must not forget that al- 
Shafi‘l never denied the activity of discretionary reasoning 
altogether. He rescued the use of reasoning in the absence 
of direct reference from the Qur’an or the hadith of the 
Prophet by means of giyds, but insisted that the application 
of giyds be grounded in scriptural evidence.°? This being 
the rule, al-Nawawi made use of the principle when 
rewriting the image of the jurists who did not adhere to al- 
Shafi‘l’s theory of giyas, most notably Dawud b. Khalaf al- 
Zahiri (d. 270/884) and his followers.°° For example, on the 
authority of Imam al-Haramayn al-Juwayni, al-Nawawi 
described them follows: “Those who rejected giyds are not 
considered scholars of the community or bearers of the 
Shari'a because they are stubborn and deny what has been 
established by many jurists in an uninterrupted way, and 
because the bulk of the Shari‘a is established by ijtihad 
(interpretation).”©! Despite the fact that Dawud and many 
of his followers were known to have been educated 
exclusively in the Shafi‘te learning tradition, their rejection 
of al-Shafi'l’s theory of giyas caused them to be excluded 
from the madhhab, since one of the bases that united 
jurists under this madhhab was adherence to the eponym’s 
hermeneutic and juristic principles. 

The Shafi‘l guild or madhhab that al-Nawawi imagined, 
therefore, was neither identical to one’s affiliation with 
Shafi‘ite learning circles, nor was it identical to the rigid 
submission to the personal authority of al-Shafi‘l, nor to the 


cumulative body of the school’s doctrine. The school’s 
doctrines indeed represented vital legal sources for jurists 
in the same guild, but it was common loyalty to al-Shafi‘l’s 
hermeneutic and juristic principles that served as the main 
tie that bound jurists together under the same banner 
called the Shafi‘l madhhab. 


Vindication of the school’s principles and 
doctrines 


Having defined the basis of association with the Shafi‘ite 
guild as adherence to al-Shafi‘l’s hermeneutic and juristic 
principles, it is now necessary to point out how this 
attachment to the principles was manifested in the 
elaboration of daily legal cases. One thing that is certain is 
that jurists who were members of the Shafi‘l guild accepted 
the school’s principles as a general premise, while those 
who questioned or were not convinced by them were 
clearly identified as not belonging to the Shafi‘l guild or 
madhhab. In the elaboration of various legal cases, the 
legal stands of jurists belonging to other madhhabs were 
often exploited as sources of polemical confrontation to 
defend the superiority of Shafi‘l’s hermeneutic approach. 
Consider the following passages regarding the legality of 
khiyar al-majlis, that is, an option whereby both parties 
involved in a transaction had the right to withdraw or to 
continue the transaction as long as they had not departed 
from the place of the transaction: 


Our madhhab has determined that the right of khiyar al- 
majlis remains with both of the two contracting parties. 
This is what has been said by the jumhur of scholars, 
from the Companions and the Followers, among others, 
and was reported from Ibn Mundhir from Ibn ‘Umar and 
Abi Barza al-Aslami al-Sahabi and Sa‘id b. al-Musib, 
Tawus, Ata’, Surayj, Hasan al-Basri, al-Sha‘bi, al-Zuhnri, 


al-Awza‘1, Ahmad [Ibn Hanbal], Ishag [Ibn Rahawayh], 
Abi Thawr, and Abi ‘Ubayd. Also, from Sufyan b. 
‘Uyayna, Ibn Mubarak, ‘Ah b. Mada’ini and others 
generally known as hadith scholars. It was also reported 
from al-Qadi Abu al-Tayb; from ‘Ali b. Abi Talib, Ibn 
‘Abbas, Abi Hurayra and Ibn Abi Dhuayb. [In contrast, ] 
Malik and Abu Hanifa said that khiyar al-majlis would 
not be established except as it is stipulated in the 
agreement. Surayj, al-Nakha‘l and Rabi‘a reported that 
this view is upheld based on the Quranic verse [4:29]: 
“Eat not up your property among yourselves in vanities: 
but let there be amongst you traffic and trade by mutual 
good-will.” However, the zahir (the apparent meaning) of 
the verse allows khiyar as long as both parties remain in 
the place of contract (majlis). And there is also another 
hadith of the Prophet as reported by Ibn ‘Umar: 
“Whoever bought food, do not sell it until he takes 
possession.” This hadith indicated that sale with khiyar 
al-majlis is permitted before both parties departed.®°? 


With this passage, al-Nawawi1 began his elaboration of the 
legality of khiyar al-majlis by stating what is thought to be 
a general doctrine of the Shafil school of law: “Our 
madhhab has determined that the right of khiyar al-majlis 
remains with both of the two contracting parties.” Here, al- 
Nawawi does not once mention the name of al-Shafi'l, 
mainly because al-Shafi'l’s hermeneutic and _ juristic 
principles were symbolized in the phrase “our madhhab,” 
and once these principles were accepted, jurists other than 
al-Shafi‘l could present the madhhab opinion.®* To buttress 
this position, al-Nawawi has recourse to a list of the hadith 
of the Prophet that were relevant to issues at hand. He also 
mentions the names of the Companions of the Prophet, the 
Followers, and some early hadith scholars, including Awza‘l 
and Ahmad b. Hanbal (who are considered the eponyms of 
the Awza‘l and Hanbali schools of law respectively). The 


reference to specific hadith and to hadith scholars was a 
powerful instrument that strengthened his case, that is, 
that the principle held by al-Shafi‘l was indeed based on 
hadiths with complete isnads and that the Companions and 
the majority of the hadith scholars shared the same legal 
stand. In the end, on this basis he justified the doctrine that 
the two parties involved in a transaction had the right to 
cancel or to continue the transaction as long as they did not 
depart from the place of the transaction. Their transaction 
could even be immediately effective if they stipulated other 
types of khiyar, for example, khiyar al-‘ayb,® khiyar al- 
ru’ya,°° khiyar al-shart.®© 

The passage, however, does not end by merely stating 
what had been obvious for Shafi‘ite jurists. Al-Nawawi was 
aware of the doctrines of other madhhabs, in this case the 
schools of Abu Hanifa and Malik, who did not recognize 
khiyar al-majlis in any transaction. He then contrasts the 
Shafi‘ite position with those of Malik and Abu Hanifa, 
which denied the establishment of khiyar al-majlis without 
any stipulation between both parties. To support his 
argument and to make his case even stronger, al-Nawawi 
quotes some more relevant hadith of the Prophet as 
follows: 


Ibn Shu‘ayb also narrated another hadith from his father 
and his grandfather that the Prophet said: “The two 
contracting parties have the right of khiyar until they 
separated, except if there is another deal of khiyar, it is 
not permissible for him to depart from his partner out of 
fear that he would resign from the transaction.” Abu 
Dawud, al-Tirmidhi and others narrated this hadith with 
sound and good chain of transmission. Al-Tirmidhi said 
that the hadith is of the hasan type. They [the followers 
of Malik and Abu Hanifa] said that this hadith is the 
basis of the opinion that a partner does not have the 
option to cancel the contract (faskh) to guarantee it 


from retraction of the contract. The giyas to support this 
view is the contract of marriage (nikah) and dissolution 
of marriage (khul‘) in which khiyar al-majlis is unknown, 
and the interval of the contract to be still under the 
condition of al-majlis is unspecified, the analogy is 
therefore similar, that is, khiyar al-majlis is unknown.®°’ 


After quoting this hadith, al-Nawawi marshalls no less than 
ten more similar hadith, which, because they uphold the 
Shafi‘ite position on this case, shall not be listed here. 
Then, al-Nawawi makes a sharp turn to critique the 
propositions of Abu Hanifa and Malik that rejected khiyar 
al-majlis. 


Al-Bayhaqi narrated a hadith from Ibn Mubarak who 
said: “Two contracting parties have khiyar as long as 
they have not separated.” I [al-Nawawi] have confirmed 
that al-Bayhaqi narrated these stories (asatir) with isnad 
from ‘Ali b. al-Mada’ini, from Ibn ‘Uyayna, that this is 
the hadith of the people of Kufa, narrated from Ibn 
‘Umar, that the Prophet said: “Two contracting parties 
have khiyar as long as they have not separated.” He said 
that the people of Kufa transmitted the hadith to Abu 
Hanifa. But Abu Hanifa said: “This is not always the 
case; how would you explain if the contract is on a 
ship?” Ibn al-Mada’ini said that God asked him the 
question. Al-Qadi Abu al-Tayb and associates said that 
Abu Hanifa and Malik objected to all the hadith above. 
Malik said that only Ibn ‘Umar narrated the hadith. Abu 
Hanifa said that they could not accept it since it does 
not explain the case while the contract is on a ship, 
because both parties could not be separated. Malik said: 
“The practice among us in Medina contradicted the 
hadith. The jurist of Madina did not acknowledge the 
practice of khiyar al-al-majlis.” The madhhab of Malik is 
that he would leave any hadith that contradicts the 


practice of the people of Medina. But our associate said 
that these hadith are all sahih, therefore Abu Hanifa’s 
and Malik’s refusals to accept these hadith are 
unacceptable as it is equal to discarding the correct, 
trusted, and elaborated practice. 


As for the objection of Abu Hanifa regarding the case 
while on a ship, we would say that the khiyar of parties 
continues as long as they still remain together on the ship, 
even if [the voyage] lasts for a year or more. I have already 
explained the case and the evidence from the hadith above. 
As for Malik’s position, he derived his isolated opinion from 
other jurists. Therefore his opinion to abandon the hadith 
that contradicts the practice of the people of Medina 
cannot be accepted. How can this madhhab be justified 
given the fact that the jurists who narrated the report 
[about khiyar al-majlis] were no longer present at the time 
of Malik, nor during the period before him when they were 
concentrated in Medina or Hejaz. The fact is that the jurists 
who narrated the report were already spread all over 
different locations with each of them carrying parts of the 
report. They did not share the report with each other, yet 
they transmitted the same report. How can Malik insist 
that each Muslim follow the jurists of Medina? This issue 
had been thoroughly discussed in field of legal theory (usul 
al-figh). It was also not true that the jurists of Medina were 
in agreement regarding the non-existence of khiyar al- 
majlis. One of the prominent jurists of Medina, Ibn Abi 
Dha’ib, who was one of Malik’s contemporaries, disagreed 
with Malik about this case. He expressed his disagreement 
to the extent that Malik would repent of holding his 
opinion. How then can agreement of the jurists of Medina 
be justified ?©® 
In the above passage, al-Nawawi again states that the 
position of the Shafi‘l madhhab on khiyar al-majlis was 
based on sound hadith. He notes that, despite the fact that 


the hadith reported by Ibn‘Umar was probably known only 
among the people of Kufa, it nevertheless had a valid isnad 
back to the Prophet. Yet, on the basis of reasoning, Abu 
Hanifa rejected the hadith as the basis of khiyar al-majlis, 
since the hadith does not explain how the khiyar al-majlis 
might be applied when the two contracting parties are on a 
ship. Similarly, Malik also could not accept the hadith as 
allowing the practice of khiyar al-majlis since it was known 
only among the Kufans, and not among the Medinese. After 
elaborating on the objections of both Abu Hanifa and Malik, 
al-Nawawi argues that their propositions did not justify 
their rejection of khiyar al-majlis. He also denounces Abu 
Hanifa’s extension of his reasoning so as to make the sound 
hadith irrelevant to the case of two contacting parties 
journeying on a ship. For al-Nawawl, the right to cancel or 
to continue the transaction would have remained with both 
contracting parties, even if their journey by ship lasted for 
a year or more. Al-Nawawi was also aware that Abu 
Hanifa’s position in invalidating khiyar al-majlis, as shown 
in the earlier passage, was derived from a Quranic verse 
(4:29). His own understanding of the verse, however, 
contrasted with that of Abu Hanifa in that he argued that it, 
on the contrary, provides a green light to the practice of 
khiyar al-mallis. 

Al-Nawawi’s response to Malik and his followers was 
even more devastating than that to Abu Hanifa. As was 
seen earlier, Malik and his followers considered that the 
consensual practice of the people of Medina is more 
authoritative as a basis for law than a solitary report, even 
if the report is traced back to the Prophet. This is the 
reason why Malik rejected khiyar al-majlis, because the 
practice was known only among the Kufans and not the 
Medinan jurists. For al-Nawawi, Malik’s preference for 
Medinan practice over the hadith of the Prophet was 
unjustifiable for two reasons. First, the Companions who 
reported the practice of khiyar al-majlis from the Prophet 


were no longer in Medina when the legality of the practice 
became a subject of juristic disagreement. That being said, 
the Medinans may not have known if the practice was 
established among the early Companions who traveled 
outside Medina, in this case, to Kufa. Second, the notion 
that the Medinan jurists were in agreement on the 
invalidity of khiyar al-majlis is misleading because such a 
consensus never existed. 

Al-Nawawi’s- recurring emphasis’ that _ al-Shafi'l’s 
hermeneutic principle was always grounded on the formal 
hadith of the Prophet does not mean that the hermeneutic 
approaches of Malik or Abu Hanifa disregarded the use of 
hadith. All the surviving madhhabs were in fact inclined to 
respect the authority of the hadith. However, the degree of 
each school’s admission of the hadith of the Prophet and 
the use of reasoning in legal theory, as well as the use of 
particular hadith as evidence for application in each 
particular legal case, was rarely the same. These three 
elements seemed to be main reason why the Shafi‘ites 
differed from other schools. Taking the case of the 
permissibility of eating the flesh of a horse, for example, al- 
Nawawi contrasted the Shafi‘ite doctrine that deemed its 
consumption as permissible, with the opinion of Abu 
Hanifa, which considered it blameworthy. The Shafi‘ite 
position, in this case, was also shared by many hadith 
scholars, including the likes of Ahmad (Ibn Hanbal), Dawud 
(b. Khalaf al-Zahiri), and two of Abu Hanifa’s high-ranking 
students: Abu Yusuf and Muhammad (al-Shaybani). To 
justify the Shafi‘ite doctrine, al-Nawawi quoted several 
hadith with sound chains of transmission, which 
exemplified the practice by the Prophet and_ his 
Companions. Abu Hanifa, on the contrary, considered 
eating the flesh of a horse to be blameworthy based on a 
Quranic verse (16:8): “Horses, mules, and donkeys are 
intended for you to ride, and for ornament.” In addition, he 
also cited a hadith from Salih b. Yahya b. al-Miqam, from 


his father, from his grandfather (the Companion) Khalid b. 
al-Walid who said: “The Prophet forbade [eating] the meat 
of horses, mules, and donkeys and all predatory animals.”©9 

For al-Nawawi, the above hadith cannot be used in 
support of Abu Hanifa’s claim that eating the flesh of a 
horse is blameworthy. The transmitters of the hadith, Salih 
b. Yahya b. al-Migqam and his father, were not recognized by 
hadith scholars as being reliable transmitters. Even if the 
hadith were regarded as sound, it might have been 
abrogated by other sound hadith that suggested otherwise. 
Abu Hanifa’s reference to a Quranic verse (16:8) is also 
rebuffed since it does not directly forbid consumption of 
horseflesh.’”? What al-Nawawi meant to accomplish here 
was to expose Abu Hanifa’s use of weak hadith and 
indefinite interpretation of the Quran that did not directly 
correspond to the case in hand, already sanctioned by 
sound and reliable hadiths. In doing so, once again, al- 
Nawawl aimed to vindicate al-Shafi‘l’s principles and 
doctrine as being superior to those of Abu Hanifa. 

This being said, the differences between the Shafi‘l and 
other schools are not necessarily diametrical in every case. 
In some cases, al-Nawawi remarks on the similarity of 
doctrines between al-Shafi‘l, Malik, and Ahmad b. Hanbal, 
in contrast to that of Abu Hanifa.’! In other cases, al- 
Nawawi also highlights where Abu MHanifa’s use of 
reasoning does not differ from that of al-Shafi‘l. This 
similarity is most often referred to on those occasions when 
al-Nawawi wants to score a point against Dawud b. Khalaf, 
who rejected the use of qiyas. In the case of butter 
contaminated with an impure substance, for example, al- 
Shafiil and Abu Hanifa were known to have held the 
opinion that the butter could not be consumed. Using qiyas, 
al-Shafil and Abu MHanifa both extended this 
impermissibility to the case of oil contaminated with the 
Same impure substance. For Dawud, however, their giyds 


was inapplicable because the hadith appealed to as textual 
evidence does not say anything about the impermissibility 
of eating contaminated oil.’ 

Malik was perhaps more often the antagonist as he 
maintained a very different doctrine from that of al-Shafi'l, 
Abu Hanifa, and the jumhur of jurists. The following 
passage may illustrate the case in point: 


The opinion of jurists regarding the legality of the 
animal killed in hunting by Jews and Christians: Our 
school considered that [eating] the flesh of an animal 
killed through hunting by Jews and Christians is lawful, 
as is an animal they slaughtered. If they use a hunting 
dog or arrow to kill, the animal is also lawful. This has 
been said by ‘Ata’, Abu Hanifa, Layth, Awza‘1, Ahmad, 
Ibn Mundhir, Dawud, and the jumhur of jurists. Malik 
said it is not permissible [to eat] the hunted animal 
brought down by Jews and Christians, excepting their 
slaughtered animals. But this position is weak. ’° 


This passage suggests that al-Shafi‘l’s doctrine on the 
legality of the flesh of an animal killed through hunting by 
Jews and Christian is irreconcilable with that of Malik. Al- 
Nawawi does not state Malik’s source of evidence, but his 
decision to mention Abu Hanifa, Ahmad b. Hanbal, Dawud 
b. Khalaf, Awza‘1l, and the jumhur of scholars seems to 
suggest that Malik was stubborn in his loyalty to the 
practice of the Medinan jurists. His logic is that, if Abu 
Hanifa, Ahmad, and Dawud do not differ from al-Shafi‘l, 
they must have shared indisputable textual evidences, 
which would most certainly have been in the form of 
hadith. Al-Nawawi enhanced his defence of al-Shafi‘l by 
mentioning Awza‘l who believed that his doctrine 
represented uninterrupted practice since the time of the 
Prophet, just as what Malik was to believe about the 
doctrine of the people of Medina. But Awza‘il’s doctrine, for 


al-Nawawi, had a greater propensity to be correct than the 
practice of the people of Medina because the majority of 
jurists shared his legal stance. For this reason, al-Nawawi 
deemed that Malik’s doctrine on the impermissibility of 
eating the flesh of animals killed while hunting by Jews and 
Christian cannot be sustained. 


Final remarks 


It is by now clear that al-Nawawi’s efforts to set the 
boundaries of the madhhab and _ vindicate Shafi‘ite 
hermeneutic and juristic principles over those of other 
schools involved detailed elaboration of the theory of 
evidence and reasoning of each school. He also contrasted 
the use of particular hadith by each school in grounding 
their positions on certain cases, explaining which one was 
stronger than another. Based on his discussions of the 
cases above, al-Nawawi seems to have accomplished his 
goal in rationalizing and justifying the school’s principles 
and substantive rules. This was exactly the achievement, as 
I have contended, that made him one of the most important 
jurists in the development of the Shafi‘l school of law. 
Although the doctrines that al-Nawawi upheld were not 
necessarily new to the school, he nevertheless made a 
genuine and progressive effort to reproduce the school’s 
doctrines and vindicate them with respect to other schools 
of law. This effort, together with his elaboration of the 
Shafi‘ite guild, earned him the status that he enjoys in the 
biographical dictionaries. 
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Conclusion 


The reputation and scholarly achievement attached to al- 
Nawawi as recorded by biographers and the substantive 
works of the later Shafi‘ite jurists should not be understood 
as a mere idealization of the past. He gained a special place 
in Muslim legal tradition as the one who had rearticulated 
and canonized the doctrine of the madhhab not only due to 
his intellectual capacity as a learned jurist and hadith 
scholar, but also due to the need to accommodate the 
requirements of premodern Muslims to anchor legal 
authority in certain figures encapsulated in term of the 
madhhabic authority. Al-Nawawi’s’ juristic authority, 
therefore, was instrumental in mediating the legal realities 
of the Shafi‘ite jurists with the doctrinal authority of the 
eponym of the school, which was assumed to be faithful to 
the legal tradition of the Prophet. This intermediary 
function explains why he was labeled posthumously with 
such high esteem as the mainstay of Shafi‘ite jurists. 

One of al-Nawawi’s significant achievements that led to 
his rise as an axial authority in the school was his 
identification of different tariqas among the Shafi‘ites, 
particularly those of the Iragian and Khurasanian jurists, 
and his genuine effort at reconciling them with the 
doctrinal position of the Shafi‘l madhhab. Central to the 
formation of the madhhab, these tariqas or methods of 
legal interpretation were offshoots of the long process of 
synthesis between traditionalism and rationalism in Islamic 
law, which began to take form after the period of Ibn 
Surayj. The conflicting elaborations of the Iragian and 
Khurasanian jurists on certain legal cases, as discussed in 
Chapter 3, indicated that Ibn Surayj’s synthesis of al- 


Shafi‘l’s foundational theory was understood rather 
differently among his students and jurists after them. In the 
context of legal practice, these differences often led to 
confusion on the part of lay Muslims as it was difficult for 
them to decide which doctrine was valid for each legal 
inquiry. Al-Nawawi’s effort at reconciling the different 
methods of reasoning and doctrines of the Iragian and 
Khurasanian jurists was both intelligent and loyal to the 
legal tradition of the Shafi‘ite communities. He analyzed 
the representative doctrines held by the tariga of the 
Iraqian jurists (i.e. al-Muhadhdhab and al-Tanbih of al- 
Shirazi) and by their Khurasanian counterparts (in this 
case, the Fath al-‘Aziz of al-Rafi‘l), evaluated their 
respective methods of reasoning and analyses of cases, and 
supplied his own reasoning and solution for each case, 
which he considered to be _ representative of the 
authoritative position of the madhhab. 

The impact of his elaboration was pervasive in that it 
helped later jurists to deal with the different legal solutions 
of the tariqas. A close reading of later Shafi‘ite works, such 
as the Nihayat al-Muhtqj of al-Ramli, especially in the case 
regarding the status of two men who apostatized and 
became intoxicated during their i‘tikaf,! confirms that the 
details of the different legal solutions of the Iragian and 
Khurasanian tariqas were no longer felt to be useful to 
readers of this legal manual, since it sufficed for al-Ramli to 
refer to al-Nawawi’s solution of the case. Similarly, a 
reading of the Mughni al-Muhtaj of Khatib al-Sharbini, 
particularly on the case of zakat in a partnership between 
two persons owning livestock of different value,* also 
confirms that the detailed solution of the tariqa of the 
Khurasanian jurists, which al-Nawawi identified as having 
been derived from the reasoning of Imam al-Haramayn al- 
Juwayni, was no longer considered at length since the 
latter’s reasoning was thought to have deviated from the 


doctrine and principle that al-Shafi‘l upheld. What Khatib 
al-Sharbini presented in his book was al-Nawaw1’'s selected 
opinion, which was assumed to represent the valid solution 
of the madhhab. 

In addition to reconciling the doctrines of the tariqas so 
that they fell in line with the madhhab, al-Nawawi also 
contributed to creating a set of canonical doctrines. This 
selection of canonical doctrines was compiled as a direct 
response to the plurality of legal opinions among Shafi‘ite 
jurists and to demands that the legal indeterminacy 
generated by the former be reduced. As discussed in 
Chapter 4, what constituted the doctrines of the school 
were not only the personal doctrines of al-Shafi'l, but also 
those of his students and the ashab al-wujuh (who often 
derived their legal opinion by way of takhrij), including 
those of jurists who flourished after them, such as al- 
Ghazali and al-Shirazi. Al-Nawawi’s goal in producing the 
canonical doctrines was to provide a body of reference by 
which later jurists could discover, from the _ existing 
doctrines, legal solutions for certain cases. 

His creative reasoning in tarnih and _ tashih was 
instrumental in helping later jurists to decide which 
selection of opinions was_ preponderant, generally 
described in specific terminologies such as sahih, mashhur, 
zahir, sawab, mukhtar, and madhhab, and which one was 
not, usually identified as Da‘if, fasid, shadhdh, or gharib. Of 
all the preponderant categories, the one al-Nawawi 
described as the madhhab opinion came to be thought of as 
the most authoritative position. By referring to al-Nawawi’s 
doctrines, later jurists were no longer required to examine 
the school’s extensive literature because relying on al- 
Nawawt's ijtihadic investigation into the school’s doctrines 
was thought to be sufficient. However, despite the fact that 
later jurists generally held al-Nawawi’s opinions in high 
regard, they understood that they could disagree with al- 
Nawawi and the opinions he considered authoritative. 


Some jurists in the post-Nawawi era, as was the case of al- 
Ramli, did regard certain doctrines that al-Nawawi deemed 
preponderant as not in fact deserving this high status. But 
al-Nawawi himself never indicated in his writings that the 
opinions he considered preponderant would remain 
preponderant for all times and places. In fact, he had 
demonstrated that even authoritative opinions could be 
revised, should circumstances require a jurist to do so. This 
meant that any jurist capable of investigating the school’s 
doctrines could revise al-Nawawi’s opinions whenever his 
reasoning, evidence, or circumstances led him to do so. 
Therefore, the later jurists’ reliance on al-Nawawi was 
actually not based on his personal authority, but on his 
intermediary capacity to connect them to the authority of 
al-Shafi'l and the hermeneutic principles of the school. 
Based on this commitment to follow the school’s principles, 
later Shafi‘ite jurists would have wielded the same 
instruments when dealing with new legal cases arising long 
after al-Nawawi’s day. This implies that the madhhab—in 
this context, the Shafi‘l madhhab—did not stop evolving 
with al-Nawawi’s achievements, but instead continued to 
grow in the hands of competent jurists. Their findings in 
solving these new cases were considered a contribution to 
the accumulation of the school’s doctrine, upon which non- 
mujtahid jurists and lay Muslims would rely for their legal 
inquiry. 

Bearing in mind this same attachment to the school’s 
hermeneutic principles, it is important to highlight that al- 
Nawawi's ijtihadic investigation in the form of tarjih and 
tashih activity should not be viewed squarely as ijtihad, 
even though his thought process and reasoning in defining 
the preponderant opinion fell perfectly within the domain 
of ijtihad. As previously discussed, al-Nawawi1 understood 
that his juristic activity had to be confined by the rules 
upheld as the school’s methodology. However, his constant 
effort to maintain a link with the achievements of previous 


jurists, including those of al-Shafi‘l, and his loyalty to the 
school’s methodology should also not be understood as 
mere taqlid. The fact is that al-Nawaw1’s taqlid had some 
elements of ijtihad by which he could disagree with 
established school doctrines, improve or give extra weight, 
as well as defend those that he found unconvincing to some 
other jurists. Taqlid, as a form of commitment and loyalty to 
the madhhab—or collective entity of jurists—and as the 
structure of legal authority centered on the eponym of the 
school, was important in guaranteeing the operation and 
survival of the madhhab. Ijtihad was also important since 
the established doctrines of the madhhab do_ not 
necessarily cover solutions for new legal cases. However, 
as much as jjtihad and taqlid are both significant for 
deriving laws and maintaining the structure of authority, 
the two juristic activities should not be understood in terms 
of a simple polarization of competing juristic activities. 
What al-Nawawi had shown in his juristic activity is that 
both ijtihad and taqlid could be performed by the same 
person. 

Within the same process of ijtihadic investigation in 
determining the school’s canonical doctrines, al-Nawawi 
also contributed to defining the boundaries of the madhhab 
through his reconstruction of authority within the school’s 
internal traditions and through his direct confrontation and 
polemical activity with jurists of different schools of law. 
The former was historically significant in grouping jurists 
as operating within the same guild called the Shafi‘'l 
madhhab, since some of them, especially the ashab al- 
wujuh and the generations before them, exercised methods 
of reasoning (tariqa) and produced legal opinions that were 
not entirely consistent with those of al-Shafi‘l. What united 
these jurists under the same guild, according to al-Nawawl, 
was their shared loyalty to al-Shafi‘l’s legal approach that 
made direct reference to the authority of the hadith of the 
Prophet. Jurists of different madhhabs also referred to the 


same Prophetic tradition. The differences between them 
were apparently rooted in their varying understandings of 
the mode of transmission of the text or Prophetic practice 
to Muslims residing in disparate locales and over their 
respective opinions on the proper use of reason in matters 
not directly corresponding to textual evidence. These two 
elements, as implied from al-Nawawi’s_ discussion, 
distinguished the Shafi‘ites from the followers of other 
schools of law. 

While distinguishing the Shafi‘ite jurists from other 
schools of law was historically important for defining the 
boundaries of the madhhab, this was obviously not al- 
Nawawi’s main goal. His most urgent target was practical, 
that is, to vindicate the Shafi‘ite doctrines and principles 
over those of other schools. In order to do so, he elaborated 
the legal opinions enumerated in his Majmu‘ and Rawda, 
investigated and contrasted their evidence, examined the 
method of reasoning of jurists or the schools holding the 
opinions, and finally rationalized, justified, and defended 
the Shafi‘ite school’s doctrines as being most faithful to the 
legal tradition of the Prophet. As we detailed in Chapter 5, 
in the case of the legality of khiyar al-majlis for example, al- 
Nawawl1 contrasted the doctrinal position of the Shafi‘ite 
jurists with those of the followers of Malik and Abu Hanifa. 
He did not shy away from exploiting the weak positions of 
the latter on this case as this was the only way to show 
which school’s doctrine and hermeneutic principles were 
superior. This model of juristic engagement, as in the case 
of his extensive investigation of the tarigas of the Iraqian 
and Khurasanian jurists and his genuine efforts at 
reproducing the _ school’s’ canonical doctrines, was 
fundamental to the continuous development of the Shafi‘l 
school of law and had a lasting impact on the jurists who 
lived after him. Wa-allahu a‘lamu bi-l-sawab. 


Notes 


1 See pp. 70-71. 
2 See p. 71. 
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